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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA

TERRY GENE BOLLEA professionally

known as HULK HOGAN,
Case N0. 12-012447-CI-011

Plaintiff,

VS.

(

(

(

(

(

(

E

GAWKER MEDIA, LLC, er aL, (

(

(Defendants.

DEFENDANT AJ. DAULERIO'S RESPONSE TO AMENDED MOTIONS FOR SANCTIONS

Preliminary statement

1. In his amended motion t0 sanction defendant Daulerio, Bollea seeks t0

sanction Daulerio because of the extent to which the defense legal team disclosed t0

the Court that Gawker Media, LLC was ready to petition for chapter 11 bankruptcy

reorganization 0n June 9 and 10, 2016.

2. Bollea also seeks to sanction Daulerio over the extent t0 which the

defense legal team and Daulerio disclosed that Daulerio had rights against the Gawker

companies that would allow him t0 avoid personally paying the $115.1 million

judgment that is against him, Gawker Media LLC, and Nick Denton individually and

together. Those rights have been labeled “indemnity” rights.”

3. Daulerio hereby incorporates the Opposition that he filed on July 26,

2016 to Bollea’s (emergency) motion to sanction Daulerio and Nick Denton, filing #
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44443057. Those arguments remain valid today. He supplements those arguments

with this response.

A principal is not automatically liable for the alleged misconduct of an agent who is not

the principal’s employee.

4. Although the law 0f agency applies t0 the relationship between a Client

(principal) and the client’s attorney (agent), the Client is not automatically legally

responsible for every decision that the attorney makes in representing a client. That is

because the attorney is not a client’s employee.

5. Agency law imposes liability 0n a principal for an agent's conduct as a

condition for the principal gaining the benefit of conducting business with others

through the services of agents. Seavey, Handbook 0f the Law 0f Agency § 83A (1964).

6. The principal’s Vicarious liability rests on the power t0 control the

activity of the subordinate agent and thereby reduce the potential for misconduct

when the agent is advancing the principal’s interests. Restatement (Third) of Agency,

§ 7.07, comment b, e.g., Villazon V. Prudential Health Care Plan. Inc., 843 So.2d 842,

853 (Fla. 2003).

7. Under the long—established doctrine of respondeat superior, a principal's

Vicarious liability is Virtually automatic when an employee—often called a "servant"—

commits, for example, a tort while 0n the job. Restatement (Third) ongency, § 2.04.

8. Of the kinds 0f agents that an employer could hire, employees are

subject t0 the most control. The employer’s near—automatic Vicarious liability of

respondeat superior applies only when employees commit a range of civil wrongs



because the employer has enough control over their work t0 take steps to reduce the

incidence 0f Civil wrongs that they might commit 0n the employer's behalf. fl
Restatement (Third) ongency, § 7.07, comments b and f, and § 2.04, comment b.

9. But where an agent has primary control over the details of the manner

and means of performing the work—often called an independent contractor—the

principal doesn't have enough control t0 avert Civil wrongs in that arena. Imposing

Vicarious liability in those circumstances won’t advance its Chief purposefl

Casualty 8: Sur. Co. V. Protective Nat. Ins. C0. 0f Omaha, 631 So.2d 305, 307 (3d DCA

1993), rev. denied, 641 So.2d 1346 (Fla. 1994); Restatement (Third) ongency, § 7.07,

comments b.

10. So, a principal’s Vicarious liability for the alleged wrongful conduct 0f an

independent contractor (an agent who is not an employee) arises only in very limited

circumstances. mgm Restatement (Third) ongency, § 7.03, comment b.

Lawyers are not clients’ employees, so clients typically are not vicariously liable for

their lawyers’ allegedly wrongful conduct where the client did not expressly authorize

it.

11. Attorneys retain primary control over the details of how they perform

their professional legal services. Lg, Aetna Casualtv 81 Sur. C0.. 631 So.2d 305, 306.

12. An attorney "usually pursues a client's legal rights without specific

direction from the client, using independent professional judgment t0 determine the

manner and form of the work." Horwitz V. Holabird 8: Root, 212 111.2d 1, 13, 816 N.E.2d

272, 279 (Ill. 2004).



13. Indeed, through licensure, the states' highest courts enforce codes 0f

ethics that bar lawyers from engagements where nonlawyers can override 0r interfere

with lawyers' independent professional judgment. F.S.A. Bar Rule 4-5.4; Restatement

(Third) ongency, § 1.01, comment d.

14. Because clients do not and cannot micromanage a lawyer’s professional

judgment and services, Clients "are not insurers 0f actions taken by attorneys, despite

the fact that such actions are taken 0n the Client's behalf." Williams V. Burns, 463

F.Supp. 1278, 1285 (D. C010. 1979).

15. "An attorney's combination of education, experience and code of ethics

effectively places the responsibility 0n him or her” for allegedly wrongful conduct, not

the Client. m, 463 F.Supp. at 1285.

16. Lawyers, therefore, are not Clients' employees, but independent

contractors. Lg, Lipsig v. Ramlawi, 760 So.2d 170, 186 (3d DCA 2000); Restatement

(Second) ongency § 14N, comment a (1958)

17. A claimant seeking t0 hold a client vicariously liable for the alleged

wrongful conduct of the Client's attorney must surmount a demanding burden. The

Claimant must prove facts showing "either that the Client specifically directed,

controlled, 0r authorized the attorney's precise method of performing the work or

that the client subsequently ratified" the alleged misconduct. Horwitz, 212 111.2d at 13-

14, 816 N.E.2d at 279; accord Baldassare V. Butler, 132 NJ. 278, 291, 625 A.2d 458, 464-

465 (1993); Bradt V. West, 892 S.W.2d 56, 76—77 (Tex. App. 1994)



18. Bollea does not seem t0 Claim that Daulerio expressly authorized the

decisions about Gawker’s bankruptcy 0r the extent t0 which Daulerio’s counsel

advised the Court that Gawker Media, LLC was ready t0 petition for bankruptcy relief

19. Likewise, Bollea does not seem to claim that Daulerio expressly

authorized how the defense legal team exercised its judgment in gauging the rights 0f

Daulerio that Bollea and this Court have called “indemnity” rights

20. Bollea’s demand for sanctions against Daulerio, therefore, must rest 0n

the general rule that a client is bound by the acts and decisions 0f his lawyers when

they act within the scope of lawyers’ customary authority. That ground, however, does

not apply here.

The general rule that a client bears the consequence of the lawyer’s decisions

does not apply where the lawyer allegedly engaged in misconduct.

21. Although an attorney is an independent contractor, and although the

Client may not have expressly authorized what the attorney did, the Client is bound by

the attorney’s decisions made within the ordinary scope of the attorney’s customary

authority.

22. By retaining a lawyer t0 handle a litigated matter, the client conveys that

the attorney has the authority t0 proceed as is customary in litigation. m
Restatement (Third) Ongency, § 3.03, comment b

23. That doctrine of apparent 0r implied authority binds the Client t0 acts

and omissions that fall within the customary range ofwhat attorneys d0 or don’t d0 in

exercising their professional judgment when defending or prosecuting lawsuits. The



client is bound even if the client did not expressly authorize those specific acts 0r

omissions. Examples: a lawyer’s tactical choices, stipulations, missed court deadlines,

failure to prosecute. Horwitz, 212 111.2d at 9, 816 N.E.2d at 277

24. But binding the Client t0 an attorney's conduct under that doctrine

requires a "Close link" between the attorney's act and the attorney’s customary

authority t0 represent the Client. Restatement (Third) ongency, § 7.08, comment b

25. Unless the client says otherwise, a lawyer’s authority to speak 0r act for

the Client is limited t0 “only those matters necessary or incidental to the

accomplishment of the purpose 0f the lawyer’s retention.” Mg, 760 So.2d at 186

(emphasis in orig).

26. Exercises 0f professional judgment Claimed to mislead 0r deceive is not

“necessary or incidental t0 the accomplishment 0f the purpose of a lawyer’s

retention." A lawyer’s role in representing a Client in court is not inherently t0 mislead

or deceive the court or the jury

27. An attorney’s binding authority is “to do all things legal and proper; not

otherwise." Plant V. Trust Co. 0f Columbus, 168 GaApp. 909, 910, 310 S.E.zd 745, 747

(1983).

28. When the Illinois Supreme Court decided that a Client was not liable for

its lawyer’s alleged conduct in tortiously interfering with an opposing Iitigant’s

business relationship’s, the court concluded: “It should be presumed, as a matter of



public policy, that Clients hire attorneys t0 pursue legal remedies in a legal and ethical

manner." Horwitz, 212 111.2d at 21, 816 N.E.2d at 283.

29. The court added that "it cannot be presumed an intentional tort as

alleged here . . . lies within the scope of the attorney—Client relationship." 212 111.2d at

21, 816 N.E.2d at 283.

30. Because a Client does not implicitly authorize an attorney t0 engage in

sanctionable conduct, a court usually abuses its discretion by sanctioning a client

vicariously for the acts of the client’s attorney. “While a client may be made to suffer

litigation losses because of her attorney’s missteps,” the Client should not “also suffer

sanctions because of misconduct by her attorney that is not fairly attributable to her.”

In re Porto, 645 F.3d 1294, 1304 (11th Cir. 2011).

31. The “rule that the sins 0f the lawyer are Visited on the client does not

apply” to sanctions resting entirely 0n the lawyer’s acts, words, and decisions. m
m, 645 F.3d at 1304.

32. Indeed, although a Florida rule or statute may expressly call for

sanctioning a client for the lawyer’s alleged misdeeds, Daulerio has been unable t0

find any Florida appellate court that has approved a trial court’s exercise 0f its

inherent authority t0 impose a financial penalty upon a client solely for the conduct 0f

the client’s lawyer.

33. Daulerio vigorously denies that his legal counsel exercised their

professional judgment that was wrongful in any way 0r that qualifies in any way as



misconduct 0r sanctionable. Nevertheless, this Court should not sanction Daulerio for

the separate and independent reason that, as a matter 0f law, he is not vicariously

liable for the exercises of his legal counsel’s professional judgment.

Daulerio’s rights to be indemnified (as opposed to his right for a paid legal defense)

immaterial assets thus far.

34. This Court should not sanction Daulerio over the extent t0 which he did

0r did not disclose his so—called indemnity rights for the additional independent

reason that those rights were at the time of trial, and are thus far, unripe assets. They

were immaterial at trial and they were immaterial in the post—trial proceedings that

have occurred so far.

35. On August 17, 2016, this Court entered an order that described the rights

that Bollea has labeled as “indemnity” rights. The Court concluded that Daulerio had

rights “arising from a policy and practice of GMGI and Gawker Media, LLC, pursuant

t0 which the companies agreed to defend against and pay all of the Final Judgment

entered against Mr. Daulerio." (Order on proceed. supplementary at p. 2, 'I 7, filed

8/17/16).

36. The Court did not identify the legal authority on which it was relying to

reach that conclusion. Because Daulerio was employed in New York and worked for

his New York employer in New York, New York law necessarily governs the substance

and parameters of Daulerio’s indemnity rights t0 “pay all of the Final Judgment.”



37. New York's highest court has explained that indemnity Claims d0 not

accrue "until the party seeking indemnification has made payment" t0 the person

demanding payment. McDermott V. City 0f New York, 50 N.Y.2d 211, 216, 406 N.E.2d

460, 461 (N.Y. 1980).

38. "[T]he cause 0f action is not complete until loss is suffered." McDermott,

50 N.Y.2d at 217, 406 N.E.2d at 462.

39. So, Daulerio’s “indemnity” rights—which are distinct from the right to

have Gawker pay for his legal defense outright—are limited to the right t0 demand

that Gawker reimburse him for whatever amounts he actually paid 0r lost to satisfy

Bollea’s judgment. So far, that appears to amount t0 no more than the $1,500 in his

garnished personal bank account and the value of the shares in the Gawker parent

company and RG/Free that this Court transferred to Bollea months after the trial’s

end and over two months after the Court entered judgment on the jury’s verdict for

$140.1 million.

40. Therefore, regardless ofwhether Daulerio technically should have

disclosed his so—called “indemnity” rights, those rights were not ripe until Bollea

began t0 seize asserts from Daulerio to satisfy Bollea’s $140.1 million judgment. And,

because the value of those assets—though great t0 Daulerio—are immaterial

compared with the gigantic amount that Bollea demanded in this suit and compared

with his staggering $140.1 million judgment, Daulerio’s indemnity rights could not

affect the outcome 0f this suit, the amount of damages awarded, or the amount in



value that Bollea could collect t0 satisfy his judgment. Right now those rights are

worth less than $10,000, and that weren’t even worth that much during the trial.

Daulerio’s indemnity rights were open and obvious.

41. Yet another independent reason why this Court should not sanction

Daulerio: His indemnity rights were open and obvious. Although—until this Court

transferred them t0 Bollea—Daulerio had indemnity rights t0 be reimbursed for

having t0 pay anything 0f value t0 satisfy Bollea’s judgment, the existence 0f those

rights did not depend on his contract with Gawker Entertainment. Nor did the

existence of those rights depend 0n the “policy and practice” of the Gawker

companies. Those rights arose as well from the ordinary operation of the common law

0f agency. Restatement (Third) ongency, section 8.14, comment a, section 7.03,

comment e.

42. The Gawker companies’ duty t0 indemnify its employees for paying

money or things of value to satisfy a judgment against an employee and the Gawker

company is inherent in the employer—employee relationship. For Daulerio, that duty

was disclosed from the outset of this case and remained open and obvious throughout

this case—because it arises automatically by operation 0f law.

43. For that separate and independent reason, this Court should deny

Bollea’s motion and amended motion to sanction Daulerio.

10



For the reasons stated above, Daulerio respectfully requests that the

Court deny Bollea's emergency motion as moot 0r otherwise.

Dated: November 16, 2016 Respectfully submitted,

ANDREW B. GREENLEE, P.A.

By: /S/ Andrew B. Greenlee

Andrew B. Greenlee, Esq.

Florida Bar N0. 96365

401 East lst Street, Unit 261

Sanford, Florida 32772

Telephone: (407) 808-6411

andrew ®andrew l‘eenleelaWfitjm

David Marburger

Pro Hac Vice Motion Pending

MARBURGER LAW LLC

14650 Detroit Avenue, Suite 450

Cleveland, OH 44107

Telephone: (216) 930-0500

david ®marbur er-lawcom

Counselfor DefendantA.]. Daulerio
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 16th day 0f November, 2016, I caused a copy 0f

the foregoing to be served Via the Florida Courts’ E-Filing Portal on the following

counsel:

Kenneth G. Turkel, Esq.

kturkel?&ZBa'oCuvafiom

Shane B. Vogt, Esq.

shanevoqfiizfiBa‘oCuvafiom

Bajo Cuva Cohen & Turkel, PA.
100 N. Tampa Street, Suite 1900

Tampa, FL 33602

Tel: (813) 443-2199; Fax: (813) 443-2193

Attorneysfor Plaintifl

David Houston, Esq.

Law Office 0f David Houston

dhoustonfalihoustonatlawwm

432 Court Street

Reno, NV 89501

Tel: (775) 786-4188

Attorneyfor Plaintifi’

Charles J. Harder, Esq.

chardcr {éiiH MAfirmcom
Harder Mirell & Abrams LLP
132 South Rodeo Drive, Suite 301

Beverly Hills, CA 90212-2406

Tel: (424) 203—1600; Fax: (424) 203-1601

Attorneysfor Plaintiff

Kristin A. Norse
knt’n‘sefiékmf-121w.com

Stuart C. Markman
smarknutnéékmf-lawxsom

Kynes, Markman & Feldman, P.A.

Post Office Box 3396

Tampa, FL 33601—3396

Tel: (813) 229-1 1 18

Attorneysfor Plaintiff

Andrew B. Greenlee

Attorney
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