
Filing # 28455728 E-Filed 06/12/2015 07:44:44 PM

APPENDIX EXHIBIT A — Gawker Media, LLC v. FBI, Case No. 8:15-cv-01202-SCB-EAJ

gM.D. F134

***ELECTRONICALLY FILED 6/17/2015 1:34:59 PM: KEN BURKE, CLERK OF THE CIRCUIT COURT, PINELLAS COUNTY***



Case 8:15-cv-01202-SCB-EAJ Document 1 Filed 05/19/15 Page l of 8 PagelD 1

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION

GAWKER MEDIA, LLC and GREGG D.

THOMAS,

Plaintiffs, Case No.

V.

THE FEDERAL BUREAU OF INVESTIGATION
and THE EXECUTIVE OFFICE OF UNITED
STATES ATTORNEYS,

Defendants.

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

Plaintiffs, by and through their undersigned attorneys, allege:

1. This is an action under the Freedom 0f Information Act (“FOIA”), 5 U.S.C.

§§ 552, et seq., brought by Gawker Media, LLC and its counsel Gregg D. Thomas, Esq.

(together, “‘Gawker”), for injunctive and other appropriate relief, seeking the release 0f agency

records from the Federal Bureau 0f Investigation (“FBI”) and the Executive Office 0f United

States Attorneys (“EOUSA”) (together, the “Agencies”).

2. Through this lawsuit, Gawker seeks t0 compel the Agencies t0 provide records it

requested through FOIA relating t0 an FBI investigation, conducted in 2012, into the source and

distribution 0f Video footage depicting Terry Gene Bollea, professionally known as Hulk Hogan

(“Hogan”), engaged in a sexual affair with Heather Clem, the wife 0f his best friend, the radio

shock jock Bubba the Love Sponge Clem.
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3. The EOUSA has not responded at all t0 Gawker’s FOIA request. The FBI has

claimed that all responsive documents are exempt under FOIA because their release would

constitute an interference With a law enforcement investigation. But any law enforcement

investigation into the Video footage that may once have existed is now long since over, and thus

the claim that release 0f records would “interfere” With it is demonstrably incorrect. Moreover,

even if there were an ongoing or prospective investigation, the FBI has made n0 showing, as it

must under FOIA, that release 0f specific records related t0 it would necessarily disrupt that

investigation.

4. Because the requested records have been ruled t0 be critical t0 Gawker’s defense

0f a $100 million lawsuit brought by Hogan, first in this Court, and then in Florida state court

arising from Gawker’s publication a news report and commentary about the footage, along with

short excerpts 0f the footage itself (the “Florida Litigation”), it now institutes this lawsuit.

PARTIES

5. Plaintiff Gawker Media, LLC is an online news organization and publisher 0f the

website www.gawker.com, as well as seven other popular websites. Gawker Media, LLC is a

defendant in the Florida Litigation.

6. Plaintiff Gregg D. Thomas, Esq. is an attorney and counsel t0 Gawker Media,

LLC in the Florida Litigation, in which capacity he made the FOIA requests at issue in this

lawsuit.

7. Defendant FBI is an agency 0f the federal government that has possession,

custody and/or control 0f the records that Gawker seeks. The FBI is headquartered at 935

Pennsylvania Avenue, NW, Washington, D.C. 20535—0001.



Case 8:15-cv-01202-SCB-EAJ Document 1 Filed 05/19/15 Page 3 of 8 PagelD 3

8. Defendant EOUSA is an agency 0f the federal government that has possession,

custody and/or control 0f the records that Gawker seeks. The EOUSA is headquartered at 950

Pennsylvania Avenue, NW, Room 2242, Washington, DC 20530-0001.

JURISDICTION AND VENUE

9. This Court has subject matter jurisdiction over this action and personal

jurisdiction over the FBI and the EOUSA pursuant to 28 U.S.C. § 1331 and 5 U.S.C.

§ 552(a)(4)(B)-

10. Venue is proper in this district pursuant t0 5 U.S.C. § 552(a)(4)(B).

11. Gawker has exhausted all available administrative remedies against the FBI

because the FBI has issued its final determination t0 deny access t0 all responsive records, and

Gawker’s administrative appeal therefrom has been denied.

12. Gawker is deemed t0 have exhausted all administrative remedies against the

EOUSA pursuant t0 5 U.S.C. § 552(a)(6)(C) because the EOUSA has failed t0 respond Within

the statutory time limit.

FACTS

The FBI Investigation

13. In or around the fall of 2012, the FBI conducted an investigation into the source

and distribution 0f Video footage 0f Hogan engaged in a sexual affair with Heather Clem.

14. Upon information and belief, the investigation ended shortly after it began, and n0

criminal prosecutions were ever brought.

Gawker’s Reguests

15. On November 8, 2013, Gawker requested from the FBI, Via FOIA, public records

relating t0 the FBI investigation. Gawker sought these records in connection with its defense 0f
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a $100 million lawsuit that Hogan filed against it arising from its publication in October 2012 of

a news report and commentary about the Video footage 0f Hogan’s and Mrs. Clem’s affair, along

With short and heavily-edited excerpts 0f that footage. Hogan initially filed his case in this

Court, Which denied his successive requests for injunctive relief 0n various theories. Hogan then

dismissed his federal court complaint and re-filed his claims against Gawker in state court,

where, after removal and remand, the case is now pending.

16. The FBI denied Gawker’s FOIA request 0n the sole basis 0f privacy concerns,

indicating that it would not process the request without formal records authorizations from

persons connected t0 the investigation.

17. Accordingly, Gawker sought t0 obtain such authorizations from Hogan and his

attorneys, who refused t0 voluntarily provide them. After nearly a year 0f litigating the matter in

the Florida Litigation, Hogan and his attorneys were eventually required t0 provide the

authorizations (and t0 provide t0 Gawker their own records related t0 the FBI investigation) 0n

the grounds that information about the investigation was critical to Gawker’s defense.

18. On November 7, 2014, Gawker renewed its request t0 the FBI and submitted an

identical request t0 the EOUSA, in both cases enclosing the records authorizations from Hogan

and his counsel (as well as one from Ms. Clem, which she voluntarily provided). In its requests,

Gawker specifically enumerated certain categories 0f records it was seeking relating t0 the FBI

investigation:

a. communications between Hogan and his counsel with the FBI;

b. documents related t0 Video recordings depicting Hogan engaged in sexual

activity With Ms. Clem, including the recordings themselves;

c. statements by Hogan and/or his counsel; and
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d. records pertaining t0 the source and distribution 0f the Video recordings, 0r

attempts t0 disseminate 0r sell those Video recordings.

19. The FBI acknowledged receipt 0f Gawker’s request 0n November 17, 2014. On

January 29, 2015, the FBI informed Gawker that it had located 1,168 pages 0f responsive records

and two CDS containing responsive Video material.

The FBI Denial

20. Gawker responded to the FBI’s acknowledgement 0n February 3, 2015, accepting

all duplication charges.

21. The following day, however, 0n February 4, 2015, the FBI denied Gawker’s

request in full and declined t0 produce any records, citing FOIA’s Exemption 7(A), the law

enforcement exemption as the sole basis for its denial. Specifically, the agency stated: “The

records responsive t0 your request are law enforcement records; there is a pending 0r prospective

law enforcement proceeding relevant t0 these responsive records, and release 0f the information

in these responsive records could reasonably be expected t0 interfere with enforcement

proceedings.”

22. Gawker submitted an administrative appeal from the FBI’s denial 0n March 4,

2015. In the administrative appeal, Gawker submitted substantial evidence that there was n0

ongoing 0r prospective investigation, n0 plausible interference with any such investigation, and

thus n0 proper basis for the FBI’S wholesale denial. Gawker also explained that, under

governing law, the FBI had a responsibility t0 conduct its review (and justify withholding) 0n a

category-by-category basis, and requested that the FBI provide a specific explanation Why it was

denying Gawker’s request for each category 0f documents.
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23. On May 6, 2015, the Department 0f Justice affirmed the FBI’S decision not t0

disclose any records (the “Final Determination”). The Final Determination did not dispute 0r

rebut any 0f the showings Gawker made in its administrative appeal — it neither asserted that any

investigation exists, nor claimed that any such investigation would be harmed by disclosure 0f

any responsive records. And it did not provide any explanation 0f the reasons Exemption 7(A)

might apply t0 particular categories 0f records. Rather, the Final Determination stated only:

“The FBI properly withheld certain information in full because it is protected from disclosure

under the FOIA pursuant t0 5 U.S.C. § 552(b)(7)(A). This provision concerns records 0r

information compiled for law enforcement purposes the release 0f which could reasonably be

expected t0 interfere with enforcement proceedings.”

The EOUSA’s Denial

24. The EOUSA acknowledged receipt 0f Gawker’s request 0n December 4, 2014.

25. Thomas repeatedly attempted t0 follow up 0n the request, emphasizing the

absence 0f any basis for Withholding records.

26. T0 date, the EOUSA has failed t0 respond t0 Gawker’s request, and has produced

n0 records. Therefore, it has constructively denied the request and Gawker has, by operation 0f

law under 5 U.S.C. § 552(a)(6)(c), exhausted its administrative remedies.

FIRST CAUSE OF ACTION
(FBI’S wrongful Withholding 0f records and

its failure to make them promptly available)

27. Gawker repeats, realleges, and incorporates the allegations in the foregoing

paragraphs as though fully set forth herein.

28. The FBI is an agency subject t0 FOIA, 5 U.S.C. § 552(f), and therefore must

disclose in response t0 a FOIA request all responsive records in its possession at the time 0f the



Case 8:15-cv-01202-SCB-EAJ Document 1 Filed 05/19/15 Page 7 of 8 PagelD 7

request that are not specifically exempt from disclosure under FOIA, and must provide a lawful

reason for withholding any records as t0 which it is claiming an exemption.

29. The FBI’s final determination that it will not disclose any 0f the records requested

by Gawker, its failure t0 adequately explain its reasons for withholding them, and its failure t0

make them promptly available violates FOIA, 5 U.S.C. § 552(a)(3)(A), and the FBI’S

corresponding regulations.

SECOND CAUSE 0F ACTION
(EOUSA’S wrongfifl Withholding 0f records

and failure t0 make them promptly available)

30. Gawker repeats, realleges, and incorporates the allegations in the foregoing

paragraphs as though fully set forth herein.

31. The EOUSA is an agency subject t0 FOIA, 5 U.S.C. § 552(f), and therefore must

disclose in response t0 a FOIA request all responsive records in its possession at the time 0f the

request that are not specifically exempt from disclosure under FOIA, and must provide a lawful

reason for withholding any records as t0 Which it is claiming an exemption.

32. The EOUSA’s constructive denial 0f Gawker’s FOIA request violates FOIA, 5

U.S.C. §§ 552(a)(3)(A) and 552(a)(6)(A), and the EOUSA’S corresponding regulations.

REQUEST FOR RELIEF

WHEREFORE, Gawker respectfully requests that this Court:

a. Expedite consideration 0f this Complaint pursuant t0 28 U.S.C. § 1657;

b. Declare that the records requested by Gawker, including as more

particularly described above, are public records pursuant t0 5 U.S.C. § 552

and must be disclosed;



Case 8:15-cv-01202-SCB-EAJ Document 1 Filed 05/19/15 Page 8 of 8 PagelD 8

c. Declare that Exemption 7(A) does not exempt the requested records from

disclosure;

d. Order the FBI to produce the requested records, including electronic

copies 0f records stored in electronic format, as provided in the request,

Within 10 business days 0f the Court’s order;

e. Order the EOUSA to provide the requested records, including electronic

copies 0f records stored in electronic format, as provided in the request,

within 10 business days 0f the Court’s order;

f. Award Gawker the costs 0f this proceeding, including reasonable

attorney’s fees, as authorized by FOIA; and

g. Grant Gawker such other and further relief as this Court deems just and

proper.

Dated: May 19, 2015

Ofcounsel:

Seth D. Berlin

Pro hac Vice application forthcoming

Alia L. Smith

Pro hac Vice application forthcoming

Patrick Kabat

Pro hac Vice application forthcoming

LEVINE SULLIVAN KOCH
& SCHULZ, LLP

1899 L Street, NW, Suite 200

Washington, DC 20036
Tel: (202) 508-1 122; Fax: (202) 861-9888

sberlin{é§215kslm¥.com

asmith
a

kslawxsom

what £34151<slawcom1

Respectfully submitted,

THOMAS & LOCICERO PL

By: Greg D. Thomas
Gregg D. Thomas
Florida Bar N0.: 22391 3

Rachel E. Fugate

Florida Bar N0.: 0144029
601 South Boulevard

P.O. Box 2602 (33601)

Tampa, FL 33606
Tel: (813) 984—3060; Fax: (813) 984-3070

Ythomas (332110]awfirmxmm

rf‘ugateézétlolawfi nncom

Counselfor Plaintiflfv
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION

GAWKER MEDIA, LLC and GREGG D.

THOMAS,

Plaintiffs,

Case N0.: 8: 15-CV-01202-SCB-EAJ

vs.

DISPOSITIVE MOTION
THE FEDERAL BUREAU OF
INVESTIGATION and THE EXECUTIVE
OFFICE OF UNITED STATES ATTORNEYS

Defendants.

/

PLAINTIFFS’ DISPOSITIVE MOTION FOR SUMMARY JUDGMENT
AND MEMORANDUM OF LAW

Gawker Media, LLC and its counsel Gregg D. Thomas, Esq. (together, “Gawker”),

respectfully move the Court for summary judgment ordering Defendants, the Federal Bureau of

Investigation (“FBI”) and the Executive Office 0f United States Attorneys (“EOUSA”) (together,

the “Agencies”), t0 promptly disclose wrongfully withheld public records requested by Gawker

under the Freedom 0f Information Act (“FOIA”).

PRELIMINARY STATEMENT

Gawker is currently defending against a $100 million lawsuit in Florida state court

brought by the celebrity known as Hulk Hogan (“Hogan”), following his earlier, aborted lawsuit

against it in this Court. Thomas, together With the other below-listed counsel, have served as

counsel for Gawker and other related defendants in both lawsuits.

Both lawsuits arose out 0f a report and commentary Gawker published in 2012 about

Hogan and, in particular, the ongoing controversy over Video footage depicting him having sex

with Heather Clem, the Wife of Hogan’s best friend, radio shock jock Bubba the Love Sponge
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Clem. Gawker had received from an unknown source a copy 0f about 30 minutes 0f such Video

footage, and included about a minute-and-a—half 0f heavily edited excerpts with its report

(referred to herein as the “Gawker Story”).

At around the time Gawker published that report, a lawyer from Los Angeles was

separately — and unbeknownst t0 Gawker — attempting t0 sell t0 Hogan Video footage depicting

him having sex with Mrs. Clem. Without specifically mentioning those events, Hogan and his

long-time counsel, David Houston, Esq., publicly announced that they were contacting the FBI’s

Tampa Field Office. The FBI investigated the matter, but the U.S. Attorney’s Office for the

Middle District 0f Florida declined t0 prosecute. NOW, close t0 three years later, any potential

involvement 0f either 0f the Agencies is decidedly over. The facts demonstrating this are set

forth below, in the accompanying Declaration 0f Gregg D. Thomas (the “Thomas Decl.”) and,

because Hogan designated some 0f those facts as confidential under a protective order in the

Florida state action, a separate Confidential Declaration 0f Gregg D. Thomas (the “Conf.

Thomas Decl.”), that Gawker is moving to file under seal.

On November 8, 2013, more than a year after the events at issue, Gawker requested, Via

FOIA, public records relating t0 the FBI investigation for use in its defense against Hogan’s

lawsuit. Gawker wanted, for example, t0 determine whether What Hogan was telling the

Agencies was consistent with his position in his lawsuit against Gawker and wanted to obtain the

raw materials (Video, emails, and the like) that have been determined by the Florida state court t0

be critical t0 its case. Initially, the FBI raised privacy concerns, so Gawker requested records

authorizations from Hogan and his counsel. They refused, but after a year 0f litigation 0n that

subj ect were ultimately ordered by the Florida courts t0 provide the signed authorizations for the

release 0f the records. Heather Clem provided one as well. Gawker then submitted those
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authorizations with renewed requests, asking both the FBI and the EOUSA for the records in

early November 2014, more than six months ago.

The FBI has now refused t0 produce any records about the investigation 0n the grounds

that they are exempt from disclosure under FOIA’S law enforcement exemption, 5 U.S.C.

§ 552(b)(7)(A). The EOUSA has not responded at all, and its failure t0 d0 so is deemed a

constructive denial 0f the request. Because Exemption 7(A) cannot possibly apply t0 records

from an investigation which is clearly long since over, Gawker seeks relief in this Court to obtain

documents that are critical t0 its defense 0f its First Amendment rights in the underlying case.

As explained below and in the accompanying declarations, there is no valid basis t0 withhold

them.

MOTION FOR SUMMARY JUDGMENT

1. In October 2012, Gawker published a news report and commentary about Video

footage it had obtained depicting Hogan’s sexual affair with Heather Clem, the wife 0f his best

friend, the radio shock jock Bubba the Love Sponge Clem. Along With the report and

commentary, Gawker also published short and heavily-edited excerpts 0f the Video footage. As a

result 0f that publication, Hogan filed a $100 million lawsuit against Gawker, alleging claims for

invasion-of—privacy and related torts.

2. In connection with its defense 0f that lawsuit, Gawker sought, under FOIA,

records from the FBI and the EOUSA related t0 an investigation conducted by the FBI in 2012

into the source and distribution 0f Video footage depicting Hogan and Ms. Clem, focusing 0n a

Los Angeles lawyer who was — unbeknownst t0 Gawker — attempting t0 sell the Video footage t0

Hogan.
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3. The EOUSA never responded t0 Gawker’s FOIA request. The FBI (at the initial

stage and 0n administrative appeal) denied Gawker’s request 0n the grounds that disclosure

would interfere with an ongoing or prospective law enforcement investigation, and thus the

records were exempt under 5 U.S.C. § 552(b)(7)(A).

4. The FBI’s invocation 0f the law enforcement exception is erroneous in light 0f the

facts that (1) substantial evidence confirms that there is n0 ongoing 0r prospective investigation

(which precludes invocation 0f Exemption 7(A)), and, (2) even if there were, the FBI and

EOUSA have not shown and cannot show that release 0f the documents requested by Gawker

would interfere with any such investigation. Because these are legal questions based 0n

undisputed facts, Gawker therefore moves for summary judgment.

MEMORANDUM OF LAW

FACTUAL BACKGROUND

A. The FBI Investigation

Hogan made many public statements about the sex tape controversy, complaining that the

Video footage depicting his sexual affair with Ms. Clem had been unlawfully recorded and was

being unlawfully disseminated. Among those statements, Hogan and his counsel announced t0

t0 the media that they had contacted the FBI, and requested that the Bureau investigate. See

Thomas Decl. 1] 5 & EXS. 1—5. Hogan’s counsel later confirmed in the lawsuit against Gawker

that the FBI had indeed commenced a criminal investigation into the “source and distribution” of

the Video footage at issue. Id.
1]

6 & EX. 6. In particular, the FBI investigated a lawyer from Los

Angeles Who attempted to sell Hogan Video footage 0f him and Ms. Clem t0 Hogan for a

substantial payment. See Thomas Decl. at
1] 7; Conf. Thomas Decl. at W 4-6 & EXS. 26-C & 27—
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C. As described below, however, n0 0116 was ever prosecuted, and for some time now both the

Agencies and Hogan have treated the matter as effectively over.

B. The Litigation Against Gawker

Hogan initially sued Gawker in this Court under a variety 0f legal theories, seeking to

recover $100 million in damages and t0 enjoin Gawker’s continued publication 0f the Gawker

Story. Hogan repeatedly sought preliminary injunctive relief from this Court, which rejected

those serial requests 0n the grounds that the Gawker Story was a news report and commentary 0n

a matter 0f public concern and that its publication was protected by the First Amendment.1

Having had n0 success in this Court, Hogan dismissed his action and re-filed his claims

in Florida state court on December 28, 2012, seeking damages and various injunctive relief and

joining those claims t0 his existing state court lawsuit against Heather Clem (the “Florida

Litigation”). See Thomas Dec]. EX. 7 (Am. C0mpl., Bollea v. Clem, et al., N0. 12012447-CI-011

(Fla. Cir. Ct.)). Gawker removed the case t0 this Court, Which granted Hogan’s motion t0

remand. See Bollea v. Clem, 937 F. Supp. 2d 1344 (MD. Fla. 2013).

Notwithstanding this Court’s prior rulings, following remand, the Florida trial court

issued a temporary injunction enjoining continued publication. That order was immediately

stayed and then unanimously reversed by the Florida District Court 0f Appeal, Which also found

that Gawker’s publication involved a matter 0f public concern and was protected by the First

Amendment. See Gawker Media, LLC v. Bollea, 129 So. 3d 1196 (Fla. 2d DCA 2014). Despite

that appellate ruling 0n a dispositive legal issue, the state trial court denied Gawker’s motion to

1

Bollea v. Gawker Media, LLC, N0. 8:12-CV-02348-T—27, Dkt. 8 (MD. Fla. Oct. 22,

2012) (denying motion for temporary restraining order); Bollea v. Gawker Media, LLC, 2012

WL 5509624, at *4-5 (MD. Fla. NOV. 14, 2012) (denying motion for preliminary injunction);

Bollea v. Gawker Media, LLC, No. 8:12-CV-02348-T-27, Dkt. 61 (MD. Fla. Dec. 4, 2012)

(denying motion for injunction pending appeal); Bollea v. Gawker Media, LLC, 913 F. Supp. 2d

1325, 1331 (MD. Fla. 2012) (denying motion for preliminary injunction 0n copyright grounds).

5
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dismiss and ordered the parties t0 proceed with discovery, including as is relevant here,

discovery related t0 the FBI investigation. Thomas Decl. 1] 9.

C. It Becomes Clear Through Discovery That the Agencies’ Investigation is Over.

In discovery, Gawker sought (a) Hogan’s documents related t0 the FBI investigation, and

(b) a Department 0f Justice—issued records authorization t0 allow Gawker t0 submit the FOIA

requests at issue here. Id. fl 10. Hogan objected t0 such discovery, contending both that it was

irrelevant and that it would interfere with an ongoing law enforcement investigation. Both the

Special Discovery Magistrate (Hon. James R. Case, Ret.) and the presiding Florida trial court

judge (Hon. Pamela A.M. Campbell) rejected Hogan’s arguments, with the latter finding, inter

alia, that this information was relevant and concerned a critical aspect 0f the case. Thomas Decl.

1]
12-13 & Exs. 9-10; Conf. Thomas Decl. EX. 30-C at 624-8? With respect t0 the records

authorizations, Hogan’s efforts t0 have the trial court’s ruling overturned by the District Court of

Appeal were also unsuccessful. See Bollea v. Clem, 151 So. 3d 1241 (Fla. 2d DCA 2014)

(Table) (dismissing writ petition).

With respect t0 Hogan’s claim that the discovery sought from him and a FOIA request t0

the Agencies would interfere With an ongoing law enforcement investigation, Gawker contacted

the Agencies and explained that it had n0 interest in interfering with any active investigation. In

response, the U.S. Attorney’s Office confirmed that:

(a) the Government was “not asserting any privilege With respect t0 documents that

[Hogan] 0r his counsel have in their possession, including the documents 0n

[Hogan’s] privilege 10g” asserting a law enforcement privilege;

2
See also Thomas Decl. Ex. 14 (Jan. 17, 2014 Hrg. Tr.) at 32:1 — 33:23 (finding, at an

earlier hearing, that any other Video footage goes t0 “the credibility 0f Mr. Bollea as far as his

knowledge 0f the Clems — Mr. and Mrs. Clem’s practices as far as taping 0r any other — the

credibility of Mr. Bollea, his knowledge, his sense of taping, those kinds of things”).

6
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(b) Gawker “would not be interfering in any way with any investigation if those

documents were disclosed 0r if [it] contact[s] witnesses who may have provided

information to the Government”;

(c) Hogan and his counsel were not currently under any instructions “by the Government

not t0 speak about these subjects 0r any investigation”; and

(d) Gawker was not a target 0r subj ect 0f any investigation (addressing Hogan’s

contention t0 the contrary).

Thomas Decl. fl 19 and EX. 15 (describing and attaching email confirming same from Sara

Sweeney, the AUSA responsible for the matter). The Section Chief in the U.S. Attorney’s

Office further confirmed the United States was not asserting any evidentiary law enforcement

privilege in connection With the information sought in the Florida Litigation. Id. 1] 20 & EX. 16.

And, the FBI similarly confirmed that its position “echoed” that 0f the U.S. Attorney’s Office,

including that the FBI was not asserting any law enforcement privilege with respect t0 Hogan’s

records relating t0 the investigation and that Gawker could “d0 What it needed t0 d0” without in

any way interfering with any investigation. Id. fl 21 & EX. 16.

Hogan was thus ordered t0 provide records authorizations for him and his counsel, and t0

produce his documents related t0 the FBI investigation. See Thomas Decl. fl 13, 16 & Exs. 10,

13 (orders granting motions t0 compel Hogan’s investigation-related documents and orders and

hearing transcript related to FBI authorizations); Conf. Thomas Decl. 1] 10 & EX. 30—C (Apr. 23,

2014 Conf. Hrg. Tr.) at 6:2-11 (confidential hearing transcript related t0 Hogan’s records).

Hogan designated the records he produced as confidential under the confidentiality order

governing discovery in the Florida state court case. The import 0f those records 0n this matter,
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and 0n this motion, is therefore further addressed in the Confidential Thomas Declaration, at

W 11-12, and the exhibits attached thereto.

D. The FOIA Requests

Through its counsel, Gawker submitted a FOIA request 0n November 8, 2013 seeking all

records in the custody 0f the FBI relating t0 its investigation of this matter. Thomas Decl. Ex.

18. The FBI denied that request, citing only privacy concerns and making n0 reference t0 any

interference with law enforcement investigation 0r the law enforcement exemption. Id. EX. 19.

As described above, following a year 0f litigation before the Special Discovery Magistrate,

Circuit Court, and the District Court 0f Appeal, Hogan and his counsel were compelled t0

provide signed records authorizations so that the records could be released. (Mrs. Clem, now

known as Heather Cole, provided a similar authorization Without objection. See Thomas Decl.

W 14-16, and exhibits attached thereto.)

On November 7, 2014, Gawker renewed its request t0 the FBI and submitted an identical

one t0 the EOUSA, in both cases enclosing the records authorizations from Hogan, his counsel,

and Ms. Clem/Cole. Thomas Decl. Exs. 20 & 21. Gawker specifically enumerated certain

categories 0f records it was seeking relating t0 the FBI investigation:

(1) communications between Hogan and his counsel with the FBI;

(2) documents related t0 Video recordings depicting Hogan engaged in sexual activity

with Ms. Clem, including the recordings themselves;

(3) statements by Hogan and/or his counsel; and

(4) records pertaining t0 the source and distribution 0f the Video recordings, 0r attempts

t0 disseminate 0r sell those Video recordings.
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Id. On January 29, 2015, the FBI advised that it had located 1,168 pages 0f responsive records

and two CDs containing responsive Video material. Thomas Decl. EX. 22. Gawker responded 0n

February 3, 2015, accepting all duplication charges and requesting expedited treatment 0n the

basis 0f discovery deadlines in the Florida Litigation. Thomas Decl. EX. 23.

By letter dated February 4, 2015, however, the FBI denied the request in full and declined

t0 produce any records, citing only Exemption 7(A), the law enforcement exemption. Thomas

Decl. Ex. 24 (the “Denia1”). The FBI provided nothing more than a conclusory assertion 0f the

exemption, stating only: “The records responsive t0 your request are law enforcement records;

there is a pending 0r prospective law enforcement proceeding relevant t0 these responsive

records, and release 0f the information in these responsive records could reasonably be expected

to interfere with enforcement proceedings.” Id.

On March 4, 2015, Gawker submitted an administrative appeal from the FBI’s Denial.

Conf. Thomas Decl. Ex. 34-C. In the administrative appeal, Gawker pointed out that, as noted

above, there was n0 ongoing investigation, n0 showing 0f any interference, and thus no proper

basis for wholesale denial. Id. at 4-6. Gawker also explained that the FBI had a responsibility to

conduct its review (and justify withholding) 0n a category-by-category basis, and requested that

the FBI provide a specific explanation why it was denying Gawker’s request for each category 0f

documents. Id. at 4-6.

On May 6, 2015, the Department 0f Justice affirmed the FBI’S decision not t0 disclose

any records. Thomas Decl. Ex. 25 (the “Final Determination”). The Final Determination did not

dispute 0r rebut any 0f the showings Gawker made in its administrative appeal — it neither

asserted that any investigation exists, nor claimed that any such investigation would be harmed

by disclosure 0f any responsive records. Id. And it did not contain any explanation 0f the
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reasons it believed Exemption 7(A) applied. Id. Rather, the Final Determination stated only:

“The FBI properly withheld certain information in full because it is protected from disclosure

under the FOIA pursuant t0 5 U.S.C. § 552(b)(7)(A). This provision concerns records or

information compiled for law enforcement purposes the release 0f which could reasonably be

expected t0 interfere With enforcement proceedings.” Id.

Despite the passage 0f more than six months and repeated efforts t0 follow up, the

EOUSA has still not responded t0 Gawker’s request at all. Thomas Decl. 1]
35.3

ARGUMENT

I. SUMMARY JUDGMENT SHOULD BE GRANTED.

Summary judgment is appropriate if “there is n0 genuine issue as t0 any material fact”

and “the moving party is entitled t0 judgment as a matter 0f law.” Fed. R. CiV. P. 56. FOIA

cases “should be handled 0n motions for summary judgment, once the documents in issue are

properly identified,” because the records speak for themselves and the propriety 0f their

withholding is a matter 0f law. Miccosukee Tribe oflndians ofFlorida v. United States, 5 16

F.3d 1235, 1243 (1 1th Cir. 2008) (quoting Miscavige v. IRS, 2 F.3d 366, 369 (1 1th Cir. 1993)).

On that question, the Court’s review is de nova, 5 U.S.C. § 552(a)(4)(B), and “the burden is

squarely 0n the government t0 prove that the information in question is covered by one 0f the

exemptions.” Ely v. F.B.I., 781 F.2d 1487, 1489-90 (1 1th Cir. 1986). Where, as here, “it is

determined that records d0 exist, the District Court must d0 something more t0 assure itself 0f

3 Having failed t0 respond, the EOUSA has constructively denied the Request.

Miccosukee Tribe oflndians OfFlorida v. US. Dep ’t ofJustice, 2015 WL 1649957, at *6 (SD.
Fla. Apr. 14, 201 5) (EOUSA’S failure t0 respond Within statutory deadline satisfied requirement

that requester exhaust administrative remedies).

10
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the factual basis and bona fides 0f the agency’s claim 0f exemption than rely solely upon an

affidavit.” Stephenson v. I.R.S., 629 F.2d 1140, 1145 (5th Cir. 1980).

II. THE LAW ENFORCEMENT EXEMPTION CANNOT AND DOES NOT
JUSTIFY WITHHOLDING THE REQUESTED RECORDS.

To lawfully withhold records under FOIA, the government must demonstrate With

concreteness and specificity that the exemption it invokes permits Withholding. “An agency

cannot meet its statutory burden ofjustification by conclusory allegations.” Mead Data Cent.,

Inc. v. Dep ’t 0fthe Air Force, 566 F.2d 242, 258 (DC. Cir. 1977); id. at 251 (agencies must

provide “relatively detailed justification, specifically identifying the reasons Why a particular

exemption is relevant and correlating those claims With the particular part 0f a withheld

document t0 Which they apply”); Stephenson, 629 F.2d at 1 144, n.9 (“blanket Objections” and

“mere conclusory allegations” are insufficient). Here, the EOUSA has not provided any reasons

at all for its Withholding, and the FBI simply parroted back the statutory language 0f

Exemption 7(A) Without explaining how 0r why it applies t0 every document that Gawker seeks,

at least some 0f Which have already been disclosed by Hogan With the Agencies’ express

consent. For this reason alone, Gawker is entitled t0 summary judgment.

But even if the Agencies’ Wholesale failure t0 explain themselves were not sufficient t0

entitle Gawker t0 relief, the facts and evidence in this case make clear that Exemption 7(A)

cannot possibly apply. Under that exemption, an agency may withhold from disclosure “records

0r information compiled for law enforcement purposes, but only t0 the extent that the production

ofsuch law enforcement records 0r information could reasonably be expected t0 interfere with

enforcementproceedings.” 5 U.S.C. § 552(b)(7)(A) (emphasis added). “[E]Xempti0n 7(A) was

enacted in 1974 mainly to overrule judicial decisions that prohibited disclosure 0f investigatory

files in ‘closed’ cases” because “When the investigation is all over and the purpose and point 0f it

11
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has expired, it would n0 longer be an interference with enforcement proceedings and there ought

t0 be . . . disclosure.” Moorefield v. US. Secret Sena, 611 F.2d 1021, 1024-25 (5th Cir. 1980)

(citations omitted). Thus, t0 rely 0n this exemption, agencies have the burden 0f showing two

things: (1) that a law enforcement proceeding is either underway 0r actually prospective, and

(2) that the release 0f responsive records “could reasonably be expected t0 interfere” with those

current 0r prospective proceedings. 5 U.S.C. § 552(b)(7)(A). The Government has not, and

cannot, meet this burden.

A. The Government’s Claim That There Is An Active Investigation

Cannot Withstand Scrutiny.

As explained above and in the accompanying affidavits, both the FBI and the U.S.

Attorney’s Office for the Middle District 0f Florida have effectively confirmed that there are no

ongoing or prospective enforcement proceedings. See Thomas Decl. W 20-23 & EXS. 16-1 7;

Conf. Thomas Decl. at W 7-9 & EXS. attached thereto (reciting substantial evidence that any

investigation into this matter is over). There is no pending or reasonably anticipated law

enforcement proceeding relating t0 the requested records. And the FBI’s conclusory assertion to

the contrary does not withstand scrutiny. See, e.g., Linn v. Dep ’t ofJuStice, 1995 WL 41 7810, at

*9 (D.D.C. June 6, 1995) (rejecting agency’s assertion 0f law enforcement exemption Where

agency averred only that “some unspecified investigation. . . was ongoing,” and the release 0f the

information sought would interfere With it); North v. Walsh, 881 F.2d 1088, 1100 (DC. Cir.

1989) (disclosure “cannot interfere With parts of the enforcement proceeding already

concluded”). With any investigation long since over, Exemption 7(A) simply cannot apply.

12
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B. The Government Has Not Shown, and Cannot Show, that Release 0f the

Requested Records Would “Interfere” With Any Ongoing Investigation.

Even ifthere were an ongoing investigation, the Agencies have not made any showing, as

they must, that the categories 0f materials requested pose any specific threat t0 the integrity 0f

the supposed investigation. See Van Bilderbeek v. Dep ’t ofJuStice, 416 F. App’X 9, 13 (1 1th Cir.

201 1) (agency cannot categorically withhold all documents found in investigative file, even 0f

active investigation, Where some are “publicly known” 0r not likely to interfere); Sussman v.

US. Marshals Seru, 494 F.3d 1 106, 11 14 (DC. Cir. 2007) (agencies must provide “specific

information about the impact . . . the disclosures” would have on the investigation); Kuflel v. US.

Bureau ofPrisonS, 882 F. Supp. 11 16, 1 126 (D.D.C. 1995) (agency must be “specific as t0 what

information is being withheld and the distinct harm that could result from its disclosure”); see

also Cuban v. SEC, 744 F. Supp. 2d 60, 85 (D.D.C. 2010) (law enforcement exemption “is not

meant t0 be a ‘blanket exemption’ for any files 0r records that are relevant to an investigation —

their disclosure must be reasonably expected to interfere in a ‘palpable, particular way’ With the

investigation”).

T0 justify Withholding records about an active investigation, “the FBI has a three—fold

task. First, it must define its categories functionally. Second, it must conduct a document-by-

document review in order to assign documents t0 the proper category. Finally, it must explain

. . . how the release 0f each category would interfere With enforcement proceedings.” Bevis v.

Dep ’t ofState, 801 F.2d 1386, 1389-90 (D.C. Cir. 1986); see also Tipogmph v. Dep ’t ofJustz'ce,

2015 WL 1245921, at *4 (D.D.C. Mar. 18, 2015) (FBI required t0 perform detailed review of

records at the administrative stage).

The Agencies have done none 0f this, nor could they meet their burden under this test.

Indeed, much of the information related t0 the aborted investigation has already been disclosed —

13
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either by Hogan in discovery 0r by other media in their news reporting — and the Agencies have

not claimed that this disclosure has had any negative effect 0n any “investigation.” Nor have

they explained Why they themselves have not produced this same information, which is plainly

responsive t0 Gawker’s Request. See, e.g., Scheer v. Dep ’t ofJustice, 35 F. Supp. 2d 9, 14

(D.D.C. 1999) (an agency “cannot successfully claim that disclosure 0f the same information”

that was previously disclosed “would have resulted in distinct harm”). There is thus n0

reasonable basis t0 believe that release 0f related documents would somehow be detrimental t0

any ongoing investigation. And even if adequate showings could be made for certain records 0r

categories 0f records, the Agencies have offered n0 justification for Withholding every portion of

every single one 0f the 1,168 responsive documents and Video files in their possession. Johnson

v. Exec. Oflicefor US. Attorneys, 310 F.3d 771, 776 (DC. Cir. 2002) (it is incumbent 0n the

government t0 ensure that “any ‘reasonably segregable’ information from those [properly

exempted] documents [is] disclosed after redaction 0f the exempt information”).

14
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CONCLUSION

For the foregoing reasons, summary judgment is appropriate here. Gawker respectfully

requests that this Court order the Agencies t0 produce the requested records within 10 days 0f its

order. Upon entry 0f such an order, Gawker reserV€s its right to move for an award 0f attorneys’

fees pursuant t0 5 U.S.C. § 552(a)(4)(E)(i).
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Loretta Lynch
Attorney General 0f the United Stats

U.S. Department 0f Justice

950 Pennsylvania Ave., NW
Washington, DC 20530

The Federal Bureau 0f Investigation

933 Pennsylvania Ave., NW
Washington, DC 20530

The Executive Office 0f United States Attorneys
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Washington, DC 20530.
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION

GAWKER MEDIA, LLC and GREGG D.

THOMAS,

Plaintiffs,

Case No.: 8: l S—cv-01202-SCB-EAJ

vs.

THE FEDERAL BUREAU OF
INVESTIGATION and THE EXECUTIVE
OFFICE OF UNITED STATES ATTORNEYS

Defendants.

DECLARATION OF GREGG D. THOMAS

I, Gregg D. Thomas, pursuant t0 28 U.S.C. § 1746, hereby declare under penalty 0f

peljury that the following is true and correct:

1. The statements made in this Declaration are based on my personal knowledge.

2. I am a partner at Thomas & LoCicero PL, counsel for plaintiffs in the above-

captioned matter. My firm, along with the law firm of Levine Sullivan Koch & Schulz, LLP,

also serves as defense counsel for Gawker Media, LLC and other related entities and individuals,

in connection with the related case Bollea v. Clem, eI. al., No. 12012447-CI-01 1, currently

pending in state court in Pinellas County (referred t0 herein as the “Florida Litigation”). The

plaintiff in that case is Terry Gene Bollea, the celebrity widely known as “Hulk Hogan”

(“Hogan”).

3. I submit this Declaration in support of plaintiffs’ motion for summary judgment,

filed herewith, which seeks to compel the FBI and Executive Office 0f the United States

Attorneys (“EOUSA”) to release, as required under the Freedom of Information Act, certain



Case 8:15-cv—01202-SCB-EAJ Document 5—1 Filed 05/20/15 Page 2 0f 9 PagelD 44

records critical to the defense of the Florida Litigation. I am also submitting a supplementm

Confidential Declaration in order to put before this Court certain evidence that has been

designated as “CONFIDENTIAL” 01' “CONFIDENTIAL —- Attorneys’ Eyes Only” under the

protective order in place in the Florida Litigation.

A. The FBI Investigation

4. The Florida Litigation arises out of an article published by Gawker in October

2012 reporting on a controversy involving video footage of Hogan having sexual relations with

Heather Clem, the wife of his best fn‘end, radio shock jock Bubba the Love Sponge Clem.

5. Attached hereto are examples of news articles reporting about statements by

Hogan and his counsel to the media that they had contacted the FBI, and requested that the

Bureau investigate, including:

a. Attached hereto as Exhibit 1 is a true and correct copy of an article published by

TMZ on October 14, 2012, entitled “Hulk Hogan Contacts FBI Over Leaked Sex

Tape.” It reports that “Hulk’s lawyer says he has contacted the FBI to track down

the sex tape leaker . . . and bring that person to justice. We’re told Hulk plans to

meet with FBI agents on Monday.”

b. Attached hereto as Exhibit 2 is a true and correct copy of an article published by

SFGate on October 16, 2012, entitled “Hulk Hogan Sues for $100 Million Over

Sex Tape Leak.” It reports that Hogan has “called in the FBI.”

c. Attached hereto as Exhibit 3 is a true and correct COpy of an article published by

the Daily Mail on October 14, 2012, entitled “Hulk Hogan ‘to contact the FBI

over sex tape to bring the perpetrator to justice’ after best friend Bubba the Love



Case 8:15-cv-01202-SCB-EAJ Document 5-1 Filed 05/20/15 Page 3 of 9 PageID 45

6.

Sponge is ‘cleared of leak.” It reports that “Hogan plans to contact the FBI over

the leak.”

. Attached hereto as Exhibit 4 is a true and correct copy of an article published by

TMZ on October 9, 2012, entitled “Hulk Hogan — Yes, I Banged Bubba’s Wife

Heather Clem.” It reports that Hogan told Howard Stern that he was “working

with officials to find out who released the tape . . . because he swears he didn’t

know he was being recorded . . . and vows to press charges against the

perpetrator.”

. Attached hereto as Exhibit 5 is a true and correct copy of an article published by

USA Today on October 5, 2012, entitled “Hulk Hogan Fights Sex Tape Leak,”

which reports statements by Hogan’s counsel David Houston that his team is

“doing everything in our power to unearth whomever has done this and . . . to see

they are prosecuted to the full extent of the law.”

Attached hereto as Exhibit 6 is a true and correct copy of an Affidavit dated

March 5, 2014, signed by David Houston in the Florida Litigation, confirming that the FBI had

indeed commenced a criminal investigation into the “source and distribution” 0f the video

footage at issue.

7. Gawker also learned that the FBI investigation centered around a lawyer from Los

Angeles who attempted to sell Hogan Video footage of him and Ms. Clem for a substantial

payment. It is Gawker’s and my understanding that n0 one was ever prosecuted. (Additional

information concerning the investigation is set forth in my accompanying Confidential

Declaration at 1H] 4-15.)
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B. The Florida Litigation, and Discovery Confirming Any Investigation is Over

8. Attached hereto as Exhibit 7 is a true and correct copy 0f the First Amended

Complaint in the Florida Litigation asserting claims against Gawker for invasion-of-privacy and

other related causes of action.

9. The Florida trial court denied Gawker’s motion to dismiss and ordered the parties

to proceed with discovery, including as is relevant here, discovery related to the FBI

investigation.

10. In discovery, Gawker sought (a) Hogan’s documents related to the FBI

investigation, and (b) a Department of Justice-issued records authorization to allow Gawker to

submit the FOIA requests at issue here.

11. Attached hereto as Exhibit 8 is a true and correct copy of Gawker’s Document

Request No. 52, which requested that Hogan produce “documents in any manner referring or

relating to communications between you or anyone acting on your behalf and any law

enforcement person or agency concerning any recording of you having sexual relations with

Heather Clem.”

12. Attached hereto as Exhibit 9 is a true and correct copy of the February 28, 2014

Report and Recommendation of Special Discovery Magistrate James R. Case in the Florida

Litigation recommending that the Court grant Gawker’s motion to compel Hogan to respond to

Document Request No. 52 concerning the his communications with law enforcement agencies.

13. Attached hereto as Exhibit 10 is a true and correct copy of the April 23, 2014

order by the judge presiding over the Florida Litigation, the Honorable Pamela A.M. Campbell,

granting Gawker’s motion to compel Hogan to respond t0 Gawker’s Document Request No. 52

seeking his communications with law enforcement agencies. (The transcript reflecting the
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parties” arguments concerning this motion were designated as confidential at Hogan’s request,

and excerpts are therefore submitted with my Confidential Declaration.)

14. Attached hereto as Exhibit 11 is a true and correct copy of excerpts from a

transcript of a January 3 1 ,
2014 hearing in the Florida Litigation before the Special Discovery

Magistrate at which he concluded that Hogan and his counsel should be required to provide

Gawker with signed records authorizations, on Department of Justice-issued forms, authorizing

the release of records related to the FBI’s investigation concerning the sex tape.

15. Attached hereto as Exhibit 12 is a true and correct copy of the Special Discovery

Magistrate’s February 5, 2014, Report and Recommendation memorializing his recommendation

granting Gawker’s request, and directing Hogan and his counsel to provide the signed records

authorizations to Gawker within three days.

16. Attached hereto as Exhibit 13 is a true and correct copy of the Florida Circuit

Court’s order, dated February 26, 2014, affirming the Special Discovery Magistrate’s

February 5, 2014 Report and Recommendation and directing Hogan and his counsel to provide

the signed authorizations to Gawker within three days. Hogan’s efforts to have that ruling

overturned by the District Court of Appeal were unsuccessful. See Bollea v. Clem, 151 So. 3d

1241 (Fla. 2d DCA 2014) (Table) (dismissing writ petition).

17. Attached hereto as Exhibit 14 is a true and correct copy of excerpts from a

January 17, 2014 hearing in the Florida Litigation, at which the court directed the production of

any video footage depicting sexual relations between Hogan and Ms. Clem be produced (in the

first instance to the Special Discovery Magistrate for his review) because such footage goes to

“the credibility of Mr. Bollea as far as his knowledge of the Clems — Mr. and Mrs. Clem’s
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practices as far as taping or any other — the credibility of Mr. Bollea, his knowledge, his sense of

taping, those kinds of things.”

18. In objecting to providing the above-described discovery and records

authorizations, Hogan contended that it would interfere with an ongoing law enforcement

investigation. Both my co-counsel and I contacted the Agencies and explained that Gawker had

no interest in interfering with any active investigation. As set forth below, the Agencies

explained that we would not be interfering with any such investigation.

l9. Attached hereto as Exhibit 15 is a true and correct copy of an email dated

March 19, 2014, from Assistant United States Attorney Sara Sweeney to my co-counsel Seth

Berlin stating:

a. the Government is “not asserting any privilege with respect to documents that

[Hogan] or his counsel have in their possession, including the documents on

[Hogan’s] privilege log” in which he asserted a law enforcement privilege;

b. Gawker “would not be interfering in any way with any investigation if those

documents were disclosed or if [it] contact[s] witnesses who may have provided

information to the Government”; and

c. Hogan and his counsel were not currently under any instructions “by the

Government not to speak about these subjects or any investigation.”

20. Attached hereto as Exhibit 16 is an affidavit from Mr. Berlin describing his

conversation on March 11, 2014, with Ms. Sweeney’s supervisor, Section Chief Robert

Mosakowski, in which Mr. Mosakowski confirmed that the United States would not assert any

evidentiary law enforcement privilege in connection with the information sought in the Florida

Litigation.
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21. That Affidavit also describes statements to Gawker’s counsel on March 11, 2014,

by Special Agent Jason R. Shearn of the FBI’s Tampa Field Office, who confirmed that the

FBI’s position “echoed” the position of the U.S. Attomey’s Office, including that the FBI was

not asserting any law enforcement privilege with respect to Hogan’s records relating to any

investigation and that Gawker could “do what it needed to do” without in any way interfering

with any investigation.

22. Attached hereto as Exhibit 17 is a true and correct copy of a letter dated

March 18, 2014, from AUSA Sara Sweeney to Gawker’s counsel Seth Berlin confirming in

writing that Gawker was “neither the subject nor the target of any criminal investigation

conducted by the United States Attorney’s Office for the Middle District of Florida.”

23. Additional documents demonstrating that any investigation is long since over

have been designated as confidential by Hogan and are therefore being submitted with my

supplemental Confidential Declaration.

C. The FOIA Requests

24. Attached hereto as Exhibit 18 is a true and correct copy of a FOIA request

submitted to the FBI by my firm on Gawker’s behalf on November 8, 2013, seeking all records

in the custody of the FBI relating to its investigation of this matter.

25. Attached hereto as Exhibit 19 is a true and correct copy of the FBI’s denial of that

request based solely on privacy concerns and providing a records authorization to be completed

if the records were to be produced. As described above, Hogan and his counsel objected to

providing those authorizations but, after a year of litigation, were ultimately ordered to provide

them. Heather Clem also provided a signed authorization without objection.
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26. Attached hereto as Exhibit 20 is a true and correct copy of a second FOIA request

I submitted to the FBI on Gawker’s behalf on November 7, 2014.

27. Attached hereto as Exhibit 21 is a true and correct copy of an identical FOIA

request I submitted to the EOUSA on Gawker’s behalf on November 7, 2014.

28. As reflected in Exhibits 20 and 21, both FOIA requests specifically enumerated

the categories 0f records they were seeking relating to the FBI investigation, including:

a. communications between Hogan and his counsel with the FBI;

b. documents related to video recordings depicting Hogan engaged in sexual activity

with Ms. Clem, including the recordings themselves;

c. statements by Hogan; and

d. records pertaining to the source and distribution of the video recordings, or

attempts to disseminate or sell those video recordings.

29. The FOIA requests (Exs. 20 and 21) were submitted to the FBI and the EOUSA

together with the signed records authorizations from Hogan, his counsel and Ms. Clem

(described above). Those authorizations were designated as confidential because they contain

each signatory’s social security number, and are therefore not submitted herewith. If the Court

would like to review copies of the authorizations, I would be pleased to provide them.

30. Attached hereto as Exhibit 22 is a true and correct copy of a letter dated

January 29, 2015 I received from the FBI, stating that the agency had located 1,168 pages of

responsive records and two CDs containing responsive video material.

3 1. Attached hereto as Exhibit 23 is a true and correct copy 6f a letter I sent to the

FBI on February 3, 2015, accepting all duplication charges and requesting expedited treatment

on the basis of discovery deadlines in the Florida Litigation.
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32. Attached hereto as Exhibit 24 is a true and correct copy of a letter from the FBI

dated February 4, 20] 5, denying the FOIA request in full and declining to produce any records.

As reflected therein, the only basis cited for the denial was FOIA Exemption 7(A), the law

enforcement exemption.

33. On March 4, 201 5, Gawker submitted an administrative appeal from the FBI’s

denial. Because that administrative appeal both described and attached documents that had been

designated as confidential under the confidentiality order in the Florida Litigation, I am

submitting that document and the attachments thereto with my supplemental Confidential

Declaration.

34. Attached hereto as Exhibit 25 is a true and correct copy of correspondence dated

May S, 201 5, from the Department of Justice affirming the FBI’s decision not to disclose any

records.

35. Despite the passage of more than six months and my repeated efforts t0 follow up

with the agency, the EOUSA has still not responded to my November 7, 2014 FOIA request at

all.

36. The combination of the facts set forth herein and in my Confidential Declaration

confirms that any investigation is long since over and undercuts any assertion of Exemption 7(A)

by the Government.

I, GREGG D. THOMAS, declare under penalty of perjury under the laws 0f the State of

Florida that the foregoing is true and correct.

Date of Execution: May 20, 2015
Place of Execution: Tampa, Florida QMM> '

f .

GREGG D. THOMAS
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Exhibit 1

to the

Declaration 0f Gregg D. Thomas
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mz’com
Hulk Hogan is taking his

sex tape fight t0 the big dogs -- contacting the FBI this week t0 help him track down the low—life who leaked his

naked fun time footage t0 the media TMZ has learned.

Hulk's attorney tells TMZ, the wrestler had previously attempted t0 file a police report in Florida -— but local

police couldn't help him for two reasons:

1) Because the tape was recorded in 2006, the four-year statute 0f limitations had expired 0n the offense of

unlawfully recording Hulk without his permission.

2) The other offense —— distributing the illegal footage t0 the media —- crosses state lines, so it's a federal

problem not a local one.

As a result, Hulk‘s lawyer says he has contacted the FBI to track down the sex tape leaker and bring that person

t0 justice.

We're told Hulk plans to meet with FBI agents 0n Monday.

1'03 MORE
cnncx our

TMZ

T: sponTsocmd
\

See also

° Hulk Hogan Betrayed B Best Friend —- ‘I’m Sick L0 M Stomach’
0 Bubba the Love S 0n re Knew Hulk Howzm Sex "1'21 e Could Be Worth A Fortune

Gawker 24004
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Hulk Hogan sues for $100 million over sex +ape
leak
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Wrestler—turned—reality TV star Hulk Hogan has launched a $100 million lawsuit over his

leaked sex tape.

A lawyer for Hogan held a news conference in Tampa, Fla., 0n Monday and announced that

the star had filed two lawsuits in relation to intimate footage which appeared 0n website

Gawkerxom earlier this month.

The clip featured Hogan, real name Terry Bollea, and Heather Clem, the eX-wife 0f

wrestler and radio personality Bubba the Love Sponge.

The former fighter filed a criminal police report in Florida in an attempt t0 secure

Iamakers’ help in tracking down the person responsible for the leak — and he has since

called in the FBI, according t0 insiders.

Hogan is now seeking $100 million in damages from bosses at Gawker, and has also filed

suit against Clem and her former husband.

In legal papers, Obtained by TMZ.com, Hogan claims he “had a reasonable expectation 0f

privacy in his consensual, intimate activities in a private bedroom and reasonably believed

that his privacy was safe and protected.”

Hogan’s attorney states the recording 0f the footage was “illegal, outrageous, and exceeded

the bounds 0f human decency”.

The 59-year-old has also requested the surrender 0f all footage 80 it can be destroyed.

Categories: Hulk Hogan

httpfifbiog,sfgatexoms’daiiydishfio 1 231 0H thulk-hogan-sues-for-1 OO-minion-overvsex-tape-leakf



Case 8:15-cv-01202-SCB—EAJ Document 5—4 Filed 05/20/15 Page 1 0f 9 PagelD 58

Exhibit 3

to the

Declaration 0f Gregg D. Thomas



Feedback Case 8:15-cv-01202-SCB—EAJ Document5—4 Filed 05/20/15

Dailvm
Page 2 0f 9 PagelD 59

"
’

”?Masnowbizail -

.com ‘ .v

éxfiem; athlete max trains Ne? ‘Yorkangfs Tragedy as mother» One Name killed

between bflm Dean Potter and resume service pay their of-three fans 150 and 21 hospitalized

H ulk Hogan ‘to contact the FBI over sex tape IW Web Entewovrmh n3

to bring the perpetrator to justice' after best
friend Bubba the Love Sponge is 'cleared of
leak’
ByANELiAPROUD and JADE WATKiNS

PtBLISflm 08:30 EST, 14 Octobef 2012] UPOATH): 11:58 EST, 15 Octobef 2012

fl-IIM‘“ m
"3

it‘s proving t0 be quite the soap opera, and now the latest in the Hulk Hogan sextape saga is that the

video m5 reportedly leaked by ‘an unhappy ex—employee of his best friend Burma the Love Sponge.‘

But far from believe any gossip the wrestling star. who hit the headlines after X—rated footage 0f him
and Heather Clem — the estranged wife 0f Bubba — surfaced online, Hogan plans to contact the FBI

over the leak.

With rumours that overweight Bubba may have leaked the tape, Hogan is determined to get t0 the

bottom of the leak.
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Kendall Jenner refuses
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to air kiss her at me
Obsessed: Hulk Hogan‘s sex tape partner Heather Clem, pictured right with her former husband and the Hulk‘s Biltboard wusic Awards
best friend Bubba The Love Sponge, was said to be obsessed with the wrestler in Las Vegas

«*2? smash News
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statute of ilmtatlons and the nature 0f the offence, officers could not help him. Tawor Swift flash“
Hogan's lawyer added the wrestler m'il meet agents 0n Monday. 9'9““ 9f fies“ i“ ”wig“

jam psun before getting

TMZ also repofied that Hogan planned t0 sue Bubba, were he found to be responsibfe for the leak. caose to Calvin Rams at

‘
Biiiboard Music Awards

Nbanwfnie source told Radar: 'Even though Bubba knew how rmch the Hulk sex tape wouid be worth, Nome}; amutmmance
he didn‘t stab his friend in the back and he‘s not the one who released it.

‘tt‘s a former emioyee of Bubba‘s who was outraged when he left Sirius to go back to terrestrial b ‘We knew Bruce was a } ¢

radio. fie mnted payback} cross-dresser‘: Kmoe
Kafdashian defiivers

The source added: 'Bubba didn’t secure the tape propefiy and showed it to a bunch of peopte. And shocking information

that's why they're alt in this {fess nowf during About Bruce

, , ‘ ‘ ,
special as sister Kendall

On Wednesday, It ms reported that HJIk's partner m hts now Infamous Video m3 completety 50m. u
.

obsessed with the 59-year~old, and aways had dream of getting intimate with the star. i ‘
§

" w

Radar allege that Clem used her former husband and the Bubba to get t0 the former reality star. p Chest is inst! Jennifer MM fl a”
u “now 'r-nnm- cmm "' 7‘ .\
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Sources claim that Ciem was ‘obaessed' with Hogan and that she and her former husband set u
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max boom as «me
means to have sex Nth the star. performs MW (3,55

with busty Iggy Mam a:

I and used every p093 hieWm that Clem i5 a voyeu

r an made: told Radar. me amacam Ammfi

Insiders c

‘Heathe: has been obsessed with Terry [

e 0f her husband‘s friendshi

‘She's a voyeur and her fantasy was $0 have sex with

a said he was ‘Sick to hi2;Meanwhile, Gamer this week Hoga
he sex tape of the wrestler Mb hi2; own ex’Me.Bubba matted to leakt

p with him and used Bubba t0 get to Terry,

Terry and then have a tape of her conquest.“ “em?“ W9” 33*”
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‘Ranled‘: Hulk spoke out on me Today show on Tuesday, saying he was devastated about a sex tape featuring

him leaking online... he Iater admitted he was 'sick to the stomach' to hear it may be his best friend to blame

The wrestier admitted on the Today Show on Tuesday that his life had been turned 'totaity upside
dom' by the tape“. and confessed on Howard Stern's radio show that the mman in the video was
Clem, the ex—wife 0f his best friend.

And in the same afternoon he called into TMZ Live to adm't he mas ‘completety stunned when they
told him about footage of Bubba manning to profit from the tape.

He toid them: 'i’m sick t0 my stomach right now.‘

Hogan also told them Bubba had vociferousiy denied even know‘ng about the sex tape and said he
wasn't aware a camera even captured the steamy tryst.

Hulk relayed that he said t0 his buddy: 'lf you had anything to d0 with this, that means we “ere never
friends}

.

x’.
w

. x;.

y

"CE“???
mm now ts "mac m my“

i
r .fl,

M. xmasmoouw

«tsmaaycmanec m 3
Shock: The wrestling icon spoke to hosts Hoda Kath, left, and Kathie Lee afford, saying he didn't even realise

he was being filmed

At the end 0f the TMZ footage, Bubba can be heard saying to Heather: ‘tf m ever did mm to retire,

all we‘d have t0 d0 is use this footage?

Hulk toid the Today showthat he had n0 idea footage was being taken - and TMZ reports Hu k is now
filming a criminai police reports in Fiorida, claiming he was fumed illegaliy.

h the ciip, the professional westIer can be seen engaging in a sex act with the brunette after a man
thought to be his friend Bubba is seen leaving the room,

Bubba, who Iegatty changed his name by deed poll, is mentioned in the video as Huik asks his

partner if she had slept w’th him earlier that day.

Hulk toid Today hosts Kathie Lee Gifford and Hoda Kotb: ‘It ms a bad choice and a very tow point.

‘l ms with some friends and made a mong choice, It has devastated me, Ihave never been this hurt.‘

Hulk revealed the video ~ which onty recently leaked online this week foilom'ng stills from the
onmtmfor hoinn rolaamd in Anril - me from in wears: ann
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Married: Hulk is pictured with his current wife Jennifer Iacoaniels

But added that it still has reafiy upset his current wife; Jennifer McDaniel.

‘l‘m going full blown to try and figure out who would do this t0 me,‘ he said on Today before Speaking
to TMZ ‘My new Me Jennifer is rafiied, she is not used t0 being part of the media.‘

Clem, manwhiie ms previously said to be embarrassed about the whole incident, and has refused

to comment,

A source toid Peremnonoom recenfly: ‘She thinks it puts her in a bad light — it's not as if mlk‘s a
hunk and it's a pretty embarrassing rmment.‘

Hulk was formet'ly mrried to Linda Hogan, mo ms recentty hit the headlines over a DUI arrest.
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‘After the first Video was teaked he named Linda, Brooke and ch that he could have been caught of working together me
on camera in the past, Royam hitmaker and

. . . V . . _ I

t‘ s 1t
‘The famlfy Is absolutety mortified their name has been sulhed In such a tacky my. They never sggilegagfifr

co

imagined that Hulk could drag them into such an embarrassing situation? ”ported” 59m
u..--..-,-.” b--- -‘-.

6322
1

httpmwwaaéiymait,co,ukgtvshowbizfarticie-221?5605HuEK-Hogan-contact-FB{~sex-tape-Eeakedabring-perpetrator-justéce-best-friend-Bubba-clean



Filed 03/20/ 5 "19219"? 65 ‘ésfiiag-
b Mol y Ringwald, 4?
bugs it out With “ray!or

Swift then introduces
Simple Minds for

Breakfast Ciub tribute at

Billboard Music Awards
Both blame born bshells

7: Case 8:1570v-01202-SCB-EAJ D&cu u-
K

80$:

b In The Love Zone:

Britney spears onty has
eyes for rumored fiancé

Charzie Ebersoi on red
carpet at Biilboard

Music Awards
Third time's a diam?

b Pretty G’sris! Britney

Spears, 33, and 199‘;

Azalea, 24, look Sike

sisters as they pose
arm-in-arm at the

Billboard Music Awards
Teamed up fur a singie

) ‘We actuaiiy went to

high schooi together?
Extra presenter Renee
Bargh reveais she and
iggy Azalea go way back

'3‘ 6°“? “”39“ ~'

at me Banboam Music
The way they were: Hulk his former wife Linda and their two chitdren starred in the reality show Hogan Knows Awards
Best for three years

y szse—hairea Pam: Hm
joins Latte Big Town

Share or comment on this article “‘5‘?” “‘9 8mm“
Mums Awards to

—
perform controversial

h v song Girl Crushn- > ‘
Singeris 4? years old

MOST WATCHED NEWS vzoeos ’ 7‘“ “’3'“ ‘° Share ”“5
with our brother? One
Direction dedicate

Billboard Award win to

Zayn Matik... after

admitting they were
angry when he quit

> That's below the hen!

Prankster Harry Styies
Can YOU work oux what Royals fan f’simed Too fa r? Louis CK‘S Teacher uses bait to playfuw grabs Man
the sound commg from demanding fly bali back controversaai joke about break up ciagsrcom Huang crotch a3 One
the Sky i5? from ?iflle boy Chad... brSW' Dérection win big at

Biliboard P&usfic Awards
Boys got hands on

b Baimain babes! Kyiie

Jenner wears a metamc
mini dress while Kendal!

sports a beaded blazer

and thigh-mgh boots by
their favorite designer at

Biltboard music Awards

) Marian Carey performs
in a sheer gown at

Biliboard Music Awards
after 1? year break... as
it‘s revealed she has
mom number one hits

than any artist

b It's au about that dress!
“

Meghan Trainer shows
MOST RE” NEWS off her curves in a

sparkry mack gown with

a migh-mgh 5pm at the

Biliboard Music Awards
The 21—year-old stunned

l l b Troubled star Jonathan
Rhys Meyers iooks

W221 mtg):mvww daéisityma co ukfivshowbizfarticce--221?560§Hu K-Hogan contact- FBI»sex-tape-Eaeaked bri ng-perpetrator-justé ceHbesifri end BubbaJcear:



Nine dead in :Jaah - ?ouching moaned? i Mgcrian mmmzmt
a Sikh man breaks shut down forbetween biker

Woman tr am: ‘

show of kindly

Comments (4)
Share what you think

Oldest

The comments beiow have not been moderated.

Best rated Worst rated

The views expressed in the contents above are those of our users and do not necessariiy reflect the views of

MailOnIme,

We are no longer accepting comments on this article.

# Who is this week's top commenter?

MORE TOP STORIES

Find out now

l20/15 fégfilgiqwm' .-

pictured drinking from a

home o? vodka on a

London street

y Bonding over Tayior?
Swift's boyfriend Calvin

Harris jokes around with

her BFF Ed Sheeran as
they cheer on the bionde
star at Billboard Music
Awards

) Hey sweet thing! Justin
Bieber and mode! Jayde
Pierce stroit through a

Beveriy Hills park while

cooling down with snow
cones
Writing a breakup album

y Leggy lady: Cessna Dion,

4?, oozes sex appeat in

revealing green zeatner

dress at Billboaw Music
Awards
the singer stood out in

the skimpygown

) Tat‘s Interesting:

Empire's Tara}: P
Henson, 44, wears a cut—

out dress to Biziboard

Music Awards so
reveating it shows off

her very private tattoos

b Spencer Pratt makes
bombsheil ciaim that 10

years ago he was aware
Bruce Jenner wanted to

transition into a

woman... and says
Brody confirmed it

> Kicking back! LeAnn
Rimes and Eddie Cibrian

enjoy a picnic with

friends after watching
the actor‘s son Jake
play soccer
She’s pitch perfiect

b Pregnant Hilaria

Balawin ’bumps‘ into

new father Josh Charses
while stroning with

Carmen in NYC
She‘s expecting her
second child

) Staying put! Bruce
Jenner denies he pians

to recover from gender
reassignment surgery at

an 382m beach-s’ide

hideaway in Austi'aiia

Apeacefui recovery

) Gwyneth Paitrow in

Titanic, Sarah Michelle
Geliar in Ciueless am!
John Travotta as Fewest
Sump... the biockbuster
movie roies actors
turned DOWN revealed

b ‘Laughing is the best
calorie burner’: Kendra
Wilkinson looks glam as
she wears a statement
T'shirt white jonning

Hank Basket: and son at

8:22
1

httpmwwaaéiymait,co,ukgtvshowbizfarticie-221?5605HuEK-Hogan-contact-FB{~sex-tape-Eeakedabring-perpetrator-justéce-best-friend-Bubba-clean



Case 8:15-cv-01202-SCB—EAJ Document 5—5 Filed 05/20/15 Page 1 0f 3 PagelD 67

Exhibit 4

to the

Declaration 0f Gregg D. Thomas



Hulk Hogan -- Yes‘ IBanged Bubba's Wife Heather Clem
l

TMZCOIn
Case 8:15-cv-01202-SCB—EAJ Document 5—5 Filed 05/20/15 Page 2 0f 3 PagelD 68

Shawna Merriman -- Advice t0 Raiders FIRE EVERYBODY?!

Home

Hulk Hogan -- Yes, I Banged Bubba‘s Wife
Heather Clem

Hulk Hogan

Yes I Ban ed Bubba's W’ife

105932012 6:08 AM PDT BY TMZ STAFF

breaking news

Gawker 23959

httpflfwwwmmnomfm 1 2f 1 0509mulk—hogan—bubba-the-love-sponge-radio-howard-stemf



Hulk Hogan -- Yes‘ IBanged Bubba's Wife Heather Clem
l

TMZCOIn
Case 8:15-cv-01202-SCB—EAJ Document 5—5 Filed 05/20/15 Page 3 0f 3 PagelD 69

.‘

” w“
I qr

F

Rowan! Stem Show

Tm

Hulk Hogan just appeared on the Howard Stem show and admitted the woman in his sex ta )e is the

estranged wife 0f his best friend, Bubba the Love Sponge who gave Hulk his blessing t0 nail her.

Hulk spilled his guts to Stem saying Bubba -- a nationally syndicated radio DJ —- allowed Hogan t0 have

sex With Heather Clem six years ago.

Dm‘ing the imewiew, Hogan says he was still married to Linda at the time 0f the sex tape but says she

drove him t0 have sex outside the marriage because she was so verbally and emotionally abusive t0 him.

Hulk also admitted his perfomnance wasn’t exactly tip top.

Hogan says he‘s working with officials t0 find out Who released the {ape because he swears he didn’t know
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IN THE CIRCUIT COURT 0F THE SIXTE JUDICIAL CIRCUIT
IN AND FOR PIXELLAS COUNTY, FLORIDA

TERRY GENE BOLLEA professionally

known as HULK HOGAN,

Plaintiff,

V5.
Case No. 120124470431}

HEATHER CLEM; GAWKER MEDIA, LLC
aka GAWKER MEDIA; GAWKER MEDIA
GROUP, INC. aka GAWKER MEDIA;
GAWKER ENTERTAINMENT, LLC;
GAWKER TECHNOLOGY, LLC; GAWKER
SALES, LLC; NICK BENTON; AJ.
DAULERIO; KATE BENNERT, and

BLOGWIRE HUNGARY SZELLEMI
ALKOTAST HASZNOSITO KFT aka

GAWKER MEDIA,

Defendants.

AFFIpAVI'I‘ WAVID R: HOUSTON

STATE OF FLORIDA

COUNTY 0F PINELLAS

DAVID HOUSTON, Esq. being duly sworn, deposes and says:

1. I am a resident of Reno, Nevada, over the age of 18 years. I am an attorney duly

licensed to practice before all courts of the States of Florida and Colorado, among other courts,

including the United States Supreme Court and the Ninth Circuit Court of Appeals. I am counsel

(admitted pro has vice) for Plaintiff Terry Gene Bollea, professionally known as Hulk Hogan, in

the above-captioned matter. I have been Mr. Bollea’s personal attorney for approximately six

years. The statements made herein arc based on my personal knowledge.

l
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2. On March S, 2014. I spoke by telephone with an attorney in the United States

Attorney‘s Office for the Middle District of Florida. On this same date, I also spoke by

telephone With a representative 0f the Federal Bureau 0f Investigation (“FBI”). Both confirmed

that the criminal investigation into the source and distribution of the secretly—rccordcd sex tape

that is the subject of this lawsuit remains open.

3. In addition, during the period in and around the latter part of 2012, when Mr.

Bollea and I initiated our contact with the FBI to discuss the commencement of an investigation

into the source and distribution of the secretly—recorded sex tape, various FBI representatives

repeatedly told Mr. Bollca and me that, under no circumstances, was anyone affiliated with the

investigation allowed to disclose anything about the FBI’S investigation to anyone.

I declare under penalty of perjury that the foregoing is true and correct.

Executed this _____day of March 2014 W; é

.f M
DAME) R. HOUSTON

Sworn to and subscribed before me thisSfi day of ?\th
,

2014 by

Dfl‘hd Q gowyhh who is personally known to me 0r who has produced

Nexfm figxb thtype of LD.) as identification (check one).Mww
S‘

t )

'“gm @er H,’¥—2\c«~o...

(Type 0r Print Name)

am u. “Loon:
Notary Public

.
NOTARY Fugue

My Commission ExpireaQ3 smgfifififii?
Commission No.:

“’ 00‘"
o yw‘:..,

Expires m1mfi15

2

Generated by CamScanner Trom‘intsig.com
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA

TERRY GENE BOLLEA professionally Case No. 12012447-CI-011

known as HULK HOGAN,

Plaintiff,

v.

HEATHER CLEM; GAWKER MEDIA, LLc
aka GAWKER MEDIA; GAWKER MEDIA
GROUP, INC. aka GAWKER MEDIA;
GAWKER ENTERTAINMENT, LLC;
GAWKER TECHNOLOGY, LLC; GAWKER W
SALES, LLC; NICK BENTON; A.J. CLERK cégéifé’é‘ufiycow
DAULERIO; KATE BENNERT, and

BLOGWIRE HUNGARY SZELLEMI
ALKOTAST HASZNOSITO KFT aka

GAWKER MEDIA,

Defendants.

FIRST AMENDED COMPLAINT AND DEMAND FOR JURY TRIAL

Plaintiff Terry Gene Bollea (“Plaintiff’ or “Mr. Bollea”), professionally known as “Hulk

Hogan,” sues defendants Heather Clem aka Heather Cole (“Clem”), Gawker Media, LLC aka

Gawker Media, Gawker Media Group, Inc. aka Gawker Media, Gawker Entertainment, LLC,

Gawker Technology, LLC, Gawker Sales, LLC, Nick Demon, AJ. Daulerio, Kate Bennett,

Blogwire Hungary Szellemi Alkotast Hasznosito KFT aka Gawker Media (collectively, the

“Gawker Defendants”) (collectively with Clem, “Defefidants”
, and alleges as follows:

NATURE OF THIS ACTION

1. Defendants have engaged in outrageous, irresponsible and despicable conduct that

should be punished to the maximum extent under the law. Defendant Clem caused Mr. Bollea to

{Bc00026189:'1}1187801.1 EAsn52369214J 1
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be secrgtly videotaped in or about 2006, Without his knowledge or consent, While he was

I

engaged in private consensual sexual relations With her in a private bedroom. On or about
‘

October 4, 2012, the Gawker Defendants posted to the Internet a one—minute» and forty-second

“highlight reel” of the sécretly-taped Video and audio footage depicting Mr. Bollea naked and

engaged in private consensual sexual relations with Clem in a private bedroom (the “Video”).

The. Gawker Defendants also posted; With the Video; a graphic narrative that describes the sexual

activity in the Video in lurid detail (the ‘Nanative”).

I

The Gawker‘Defendants posted the Video

and Narrative at their website www.Gawker.com (the “Gawker Site”). The Gawker Defendants

posted the Video and Narrative for the public to View, for the purpose of obtaining tremendous
I

financiél benefit for themselves, including Without lirnifation (a) the sale of advertisements at the

Gawkex Site to viewers of the webpage With a link to the Video and Narrative, and (b) attracting

new viewers to the Gawker Site for the long-term financial benefit of the Gawker Defendants

I

and their numerous affiliated websites, and additional revenues from the substantial new viewers

brought to the Gawker Site and its affiliated Wébsites by the Video and Narrative.

2. Mr. Bollea had no knowledge that the intimate activity depicted in the Video was

being recorded. To the contrary, Mr. Bollea believed that such activity was completely private,

and he had a reasonable .expéctation of his privacy in the private bedroom, and he reasonably

believed that his privacy was safe and protected at all relevant times.

3. Both Clem’s secret recording of Mr. Bollea naked and engaged in private

consensual sexual activity, and the Gawker Defendants’ posting of the Video and Nanative at

the Gawker Site, constitutes a shameful and Outrageous invasion of Mr. Bollea’s right of privacy

by a group of loathsome Defendants Who have no regard for humafi dignity and care only about

maximizing their revenues and profits at the expense of all others.

{BC00026189: 1} 1 187801 .1 EAST\523 692 14.1 2
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4. Mr. Bollea is informed and believes that the activities by both Clem, and the

Gawker Defendants, constitutes a criminal Violation 0f Florida’s Video Voyeurism law codified

at Section 810.145 of the Florida Statutes.

-

5. This lawsuit was necessitated by Defendants’ blatant Violations of Mr. Bollea’s

right of privacy and other rights as discussed herein. Clem violated Mr. Bollea’s righté by
I

participating in the secret recording of Mr. Bollea naked and engaged in private sexual activity
in.

a private bedroom. The Gawker Defendants violated Mr. Bollea’s fights by their wrongful

disclosure of the privaté acts depicted in the Vi'deo; their unauthorized commercial exploitation

of Plaintiff s name, image, identity and persona; their refusal to remove the Video and Narrative

Whefi Plaintiff repeatedly requested and demanded its removal from the Gawkef Site; and other

calculated wrongful and tortious conduct as described herein.

‘6. Defendants’ malicibus conduct violates Plaintiff s constitutional and common law

privacy. rights and publicity rights, and exceeds all bounds of human decency. Defendants’ gross

and egregious intrusion into Plaintiff s privacy must be stopped, and must be punished to the

maximum extent 0f the law.

JURISDICTION

7. - This Court has jurisdiction because Plaintiff seeks relief in an amount greater than

$15,000, exclusive of ifiterest, costs and attornéys’ fees.

8. This Court has personal jurisdiction over the Defendants as follows:

a. Defendénts committed tortious acts Within the State of Florida thereby

satisfying Florida’s long-anfi statute, section 48. 1
93,- Florida Statutes;

b. Defendants have commitfed intentional torts expressly aimed at Plaintiff,

the effects 0f Which were suffered in this circuit. Defendants’ intentional conduct was calculated

{BC000261 89: 1} 1 187801.1 EAST\523692 14.1 3
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to cause injury to Plaintiff in Florida. Based on their intentional torts, Defendants should have

reasonably anticipated Being haled into thls Cofirt and due process is satisfied.

9. Venue is proper in this Court pursuant to section 47.01 1, Florida Statutes,

becéfise, among other things, the claims at issue accrued within this circuit.

' PARTIES

10. Plaintiff Terry Gene Bollea is aresident and citizen of the State of Florida, and

resident of Pinellas County.

-

.1

1. Defendant Heather Clem aka Heather Cole is a resident 0f the State of Florida,

believed to reside in Hillsborough County.
_

‘

12. At all relevant times, defendant Gawker Media, LLC aka Gawker Media, was and

-

is a limitedvliability company organized and operating under the laws of the State 0f Delaware,

With its principal place 6f business in New York.

13. At all relévant times, defendant Gawker Media Group, Inc. aka Gawker Media,

wasv and is a Cayman Islands corporation.

14. At all rglevanf times, defendant Gawker Entertainment, LLC, was and is a New

York limited liability company. Thus, defendant Gawker Entertainment, LLC was andvis a

citizen 0fNew York.

15. At all relevant times, defendant Gawker Technology, LLC was an is a New York

limited liability company.
V

16. At all relevant times, defendant Gawker Sales, LLC was an is a New York limited

liability’company.

’

17. Plaintiff-is informed and believés and based thereon alleges that defendants

Gawker Media, LLC, Gawker Entertainment, LLC, Gawker Technology, LLC, and Gawker

{BC000261892 1} 1 187801.1 EAST\523 692 14.1 4
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Sales, LLC were and are all under the control of defendant Gawkgr Media Group, Inc. based in
_

the Cayman Islands.

_18. At all relevant times, defendant Blogwire Hungary Szellemi Alkotast Hasznosito

I

KFT akaGaWker Media (“Blogwire Hungary”) was and is a Hungarian off-shore company, and

owns the Internet domain name GAWKERCOM.
'

19. Defendafits Gawker Media, LLC, Gawker Entertainment, LLC, Gawker

Technology, LLC, Gawker Sales, LLC, Gawker Media Group, Inc., and Blogwire Hungary are

collectively referred to herein as “Gawker Media”.

20. Gawke: Media owns, operates, controls and publishes several Internet websites,

including the Gawker Site, Which disseminate information worldwide Via the Internet.

21. At all relevant times, defendant Nick Denton (“Demon”) was and is a citizen of ‘

Hungary and the United Kingdom, and is a resident and domiciliary of the State ofNeW York.

Defendant Danton is the founder of Gawker Media and currently owns all of, or a controlling or
I

substantial interest in, Gawker Media.

22.
' At all relevant times, defendant AJ. Daulerio (“Daulerio”) was and is a citizen;

residefit and domiciliary of the State ofNew York. Plaintiff is informed and believes and based

thereon alleges that defendant Daulerio is the Editor in Chief of the Gawker Site and Gawker

Media.

23. Plaintiff is informed and believes that defendant Kate Bennert (“Bennert”) is a

citizen, resident and domiciliary of the State ofNew York and is employed by Gawker Media.

24. Plaintiff is informed and believes and based thereon alleges that the Gawker

Defendants, and each of them, were and are the agents, licensees, employees, partners, joint—

Venturers, co-conspirators, owners, principals, and employers 0f the remaining Gawker

{BC0002618921}1187801.1 EAST\52369214.1 V 5
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Defendants, and each of them are, and at all times herein mentioned were, acting within the

coufse and scope of that agency, license, partnership, employment, conspiracy, ownership, or

joint venture. Plaintiff further is informed and believes and based thereon alleges that the acts

and conduct herein alleged of each of the Gawker Defendants were known t0, authorized by,

and/or ratified by the other Gawker Defendants, and each of them.

FACTS GIVING RISE T0 THE CLAIMS

.25. Plaintiff is a professional Wrestler, motion picture actor, and television personality
I

Who has enj oyed mainstream popularity as the character “Hulk Hogan.” Plaintiff is a twelve-

time wofld wrestling champion.

I

26. In or about 2006, Mr. Bollea engaged in private sexual relations with defendant

Heather Clem, in Clem’s private bedroom. Unbeknownst to Mr. Bollea, and Without his

knoMedge or consent, ML. Bpllea was filmed naked and engaged in private sexual relations with

Clem. Plaintiff is informed and believes and on that basis alleges that Clem was involved in

filming the private consensual sexual encounter between Mr. Bollea and Clem. Mr. Bollea

understood, believed and expected that the sexual‘activities in which he and Clem engaged in her

private bedroom were completely private and would not be Viewed by any other persons. Had

Mr. Bollea known that his private sexual actiVities were being secretly filmed, Mr. Bollea would
‘

not have engaged in any such activities.

27.
‘

Plaintiff‘is informed énd believes and thereon alleges that the Gawker Defendants,

based 6n the actions of Clem and others, obtained a copy of the secretly-filmed recording

depicting Mr. Bollea naked and engaged in sexual relations with Clem. The recording was

edited by the Gawker Defendants info a one-minute find forty-second “highlight reel” depicting

Mr. Bollea fully naked; showing his sex partner, Clem, performing oral sex on him; and showing

{BC000261892 1 } 1 1878011 EAST\523692 14.1 6
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him engaged in sexual intercourse with her. The footage was not blocked, blurred 0r obscured in
'

any way by the Gawker Defendants, who created the edited “highlight reel” and also added

English'subtitles to the Video to ensure that Viewers did not miss a word of their private

encounter. The Gawker Defendants also prepared the Narrative describing the sexual encounter

in lurid detail.

>

28. On 0r about October 4, 2012, the GaWker Defendants published at the Gawker

Site the Video depicting Plaintiff having private consensual sexual relations With an anonymous

woman in a private bedroom, and the Narrative graphically describing the actions taking place in

_

the Video in lurid detail. Defendant Bennert, With the help or under the directiofi of defendants .

Danton and Daulerio, edited the secretly-filmed recording into the Video Without Plaintiff s '

knowledge or consent. The Narrative was written and edited by defendants Daulerio, Danton -

and Bennert. Plaintiff made numerous and repeated demands to the Gawker Defendants,

including directly to defendant Denfon, to remove the Video from the Gawker Site. However,

the Gawker Defendants failed and refused to do so.

29. At no time prior to, during, or after the private consensual sexual encounter

between Mr. Bollea and Clem did Mr. Bollea ever authorize or consent to any person or entity

recording the private, intimate acts depicted in the Video, or the storage of the Video, or the

editing 0f the Video, the dissemination, publishing or exploitation of the Video in any way 0r

manner whatsoever, or the creation of the NarratiVe 0r other work based on the Video. On the -

contrary, Plaintiff finds the secret recording of his private sexual activity by Ms. Clem and the

publishing of the Video and Narrative by the Gawker Defendants to be outrageous and

egregious. The Video and Narrative have nevér been authorized by Plaintiff for any purpose

whatsoever; including any form of disclosure to-the public whatsoever.

{BC0002618921}1187801.1 EAST\52369214.1 7
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30. Numerous media outlets and websites picked up on the Video and Narrative

posted at the Gawker Site, and posted links to it, thus exposing hundreds of millions of people to

the Video and Narrative. As a natural and foreseeable consequence, massive numbers of

individuals were drawn to the Gawker Site, for Which the Gawker Defendants have reaped

tremendous revenues and profits, and have béen unjustly enriched therefrom, based on both the

short term web traffic of millions of people Who have vieWed the Video and Narrative and

advertiséments displayed thereat, and the long term increase in viewership to the Gawker Site

and the Gawker Defendants’ other affiliated sites, and the revenues and profits associated

therewith for a prolonged period of time. Such tremendous benefits are a direct result of the

trerfiendous fame and goodwill of Plaintiff.

3 1. As a natural and foreseeable consequence of Defendants’ actions, Plaintiff has

suffered, and continues to suffer, tremendous emotional distress. His life was “turned upside

down” by the unlawful actions of the Defendantsgincluding the continued display of the Video -

and Narrative at the Gawker Site, and Plaintiff continues to suffer from substantial emotional

distress, on a daily basis, as a result. In partiéular, Plaintiff has suffered, and continues to suffer,
_

substantial embarrassment, humiliation and hurt feelings as a result. Moreover, Plaintiff s

goodwill, Commercial v_alue, and brand have been substantially harmed as a result as well.

I

32. Plaintiff has devoted a tremendous amount of his time and effort to developing his

caregr as a professional champion wrestler, motion picture actor, and television personality, and

to developing his universal goodwill; reputation and brand. Such efforts have created

considerable commercial value in his name, image, identity and persona.

33. The commercial value 0f Plaintist name, image, identity and persona has been,

and continues to be, substantially diminished by Defendants’ actions, including the secret taping

{Bc00026189;1}1137801.1 BAST\52369214.1
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of Plaintiff naked and having sex; the unauthorized transmission of that recording to the Gawker

Defendants; and the unauthorized posting, publishing, distribution and dissemination 0f the
'

Video and Narrative, Which is perceived unfavorably by the public and by the negative portrayal

of Plaintiff in the Video and NarratiVe to the general public.

34. Defendants’ conduct manifests a depraved disregard for Plaintiff s privacy rights

and an unauthorized commercial exploitation of his publicity rights;

35. Plaintiff is informed and believes and alleges thereon that unless enjoined and

restrained,vthe Gawker Defendants will continue to post, publish, disfiibute, disseminate and

exploit. the Video and Narrative, despite Plaintiff s numerous and repeated demands that the

Gawker Defendants cease and desist. Such infringement and Violation of Plaintiff s rights will

continué to'cause Plaintiff severe emotional distress and damage, for Which there is no adequate

remedy at law, if the Video and/or Narrative continue to be posted, published, distributed,

dissgminated and exploited by the Gawker Defendants. Such conduct and activity has caused

and will continue to cause Plaintiff t6 suffer irreparable harm for Which there is no adequate

remedy at law.

36. A11 conditions precedent to the bringing and maintenance of this action and the

granfing of the relief requested have been perfomied, have occurred, or have been waived.

FIRST CAUSE 0F ACTION

(Invasion 0f Privacy by Intrusion Upofi Seclusion Against Defendant Heather Clem)
‘

37. Plaintiff repeats, re-alleges, adopts and inc'Orporates each and every allegation

contained in Paragraphs 1 through 36, inclusive, as though fully set forth herein.

I

38. Clem, without Plaintiff s knowledge or consent, has grossly invaded Plaintiffs

protected rights of privacy as recognized under the United States Constitution, Florida

Constitution, and the common law, by filming Plaintiff in or about 2006 engaged in private

{Bc00026189z1}1187801.1 EAsh523692141 9
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consensual intimate sexual relations with Ms. Clem in a private bedroom. Plaintiff recently

Earned of the existence of this secretly-filmed video, and brought this lawsuit promptly

thereafter.

39. Clem further violated Plaintiff s rights of privacy by disclosing the secretly-

filmed Video to third fiafiies, Which then resulted in excerpts of the secretly—filmed Video being

posted on the Gawker Site.

40. The videotaping of Plaintiff engaging in consensual sexfial relations in private

quarters was net carried out for reasénable 0r legitixfiate purposes. Plaintiff had a reasonable

expectation 0f privacy at all relevant times, and did not know about, nor consent to, the taping of

the activity depicted in the secretly-filmed video.

41. The unauthorized taking and dissemination of the secretly—filmed Video is highly-

offensive and obj actionable to Plaintiff and to any reasonable person of ordinary sensibilities,

>

and is not of legitimate public concern.

42. Clem knew or should have known that the ‘secretly-filmed Video contained private

and confidential information, that Pléintiff had Ia reasonable expectation of privacy, that her

condfict would cause private and personal things about Plaintiff to be revealed Which Clem had

no right to disseminate 0r disclose, and that the publication of these pri§7ate facts constitute a

clear and substantial Violation of Plaintiffs right of firivacy.

43.- Clem violated Plaintiff s fundamental privacy rights by the conduct alleged

herein, including the outrageous intrusion into Plaintiff s privacy and the publication, and

dissemination Of the secretly-filmed Video in an uhprivileged manner in conscious disregard of *

Plainfifi’s rights.

{Bc00025189:1}1187801.1 EAsn52369214.1
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44. Plaintiff is informed and believes and thereon alleges that Clem acted With actual

malice and reckless disregard of Plaintiff s right of pfivacy.

45. Unless and until enjoined and restrained by order of this Court, Clem’s continued

acts Will cause Plaintiff severe and irreparable injury Which cannot adequately be compensated

by monetary damages. By reason of the foregoing, Plaintiff is entitled to preliminary and

permanent injunctive relief enj oining the distribution, dissemination and use ofthe secretly-

‘

filmed Video and all portions and content theréof and all copies thereof, and mandating the

delivery 0f same to Plaintiff and transferring t0 Plaintiff all right, title and interest in the secretly-

filmed Video and all portions and cofitent thereof and all copies thereof.

46. Plaintiff is entitled to preliminary and permanent injunctive relief enj oining the

distribution, dissemination and use 0f the secretly-filmed Video , and any portions and content

thereof; mandating the delivery of ail reproductions and copies of the secretly-filmed Video and

all portions and content thereof; and transferring t0 Plaintiff all right, title and interest in and to

the secretly—filmed Video and all portions and content thereof.

.47. Unless and until enjoined and restrained by order of this Court, Defendants’

continued acts will cause Plaintiff severe and irreparable injury Which cannot adequately be

compensated by monetary damages. By reasbn of the foregoing, Plaintiff is entitled to

preliminary and permanent inj unctive relief enj oining the'distribution, dissemination and use of

the secrétIyLfilmed Video and all porfions and content thereof and all copies thereof, and

mandafing the delivery of same to Plaintiff and transferring to Plaintiff all right, title and intérest

in the secretly-filmed video and all portions and content thereof and all copies thereof.

48. Plaintiff is informed find believes and on that basis alleges that the

aforementioned acts of Clem were done intentionally or with a conscious and/or reckless
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disregard of Plaintiff s rights, and with the intent to vex, injure or annoy, such as to constitute

oppression, fraud, 0r malice.

SECOND CAUSE OF ACTION

(Publication of Private Facts Against Defendant Heather Clem)

'

49. Plaintiff repeats, re-alleges, adopts and incorporates each and every allegation

contained in Paragraphs 1 through 36, inclusive, as though fully set forth herein.

50. Clem disclosed or caused to be disclosed to third parties the contents ofthe

secretly-filmed Video depicting Plaintiff in or about 2006 engaged in private consensual sexual

relatiohs between With Ms. Clem in a private bedroom. Clem knew, or should have known, that

the secretly-filmed video contained private and confidential information; that Plaintiff had a

reasonable expectation of privacy in engaging in the activity depicted in the secretly-filmed

Video; that the secretly-filmed video was taken Without Plaintiff s knowledge, consent, or

approval and would reveal private and personal things about Plaintiff if disclosed to third parties

Which Clem had n0 right to disseminate 0r disclose; and that this publication of these private

facts would be offensive and objectionable to a reasonable person of ordinary sensibilities, and

would have the natural tendency of causing substantial damages to Plaintiff.

5 1. Clem’s actions served no legitimate public interest.

52. Plaintiff is informed and believes and thereon allleges that Clem, acted With actual

malice and reckless disregard of Plaintiff s right to privacy.

53. Unless and until enj oined and restrained by order of this Court, Defendants’
_

continued acts Will cause Plaintiff severe and irreparable injury Which cannot adequately be

compensated by monetary damages. By reason of the foregoing, Plaintiff is entitled to

preliminary and permanent inj unctive relief enj oining the distributién, dissemination and use of

the secretly—filmed video and all portions and content thereof and all copies thereof, and
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mandating the delivery of same to Plaintiff and transferring to Plaintiff all right, title and interest

in the secretly—filmed Video and all portions and content thereof and all copies thereof.

54. As a direct and proximate result of the aforementionéd acts by Defendants,

Plaintiff has suffered substantial injury, damage, loss, harm, anxiety, embarrassment, humiliation

and shame. As a direct and proximate result of the aforementioned acts by Defendants, Plaintiff

has been damaged and Will be damaged, in an amount subject to proof.

55. Plaintiff is informed and believes and on that basis alleges that the

aforementioned acts 0f Defendants were done intentionally or With a conscious and/or reckless

disregard of Plaintiff s rights, and With the intent to vex, inj ure or annoy, such as to constitute

oppression, fraud, or malice.

THIRD CAUSE 0F ACTION

(Publication of Private Facts as Against the Gawker Defendants)

56. Plaintiff repeats, re-alleges, adopts and incorporates each and every allegation

contained in Paragraphs 1 through 36, inclusive, as though ffilly set forth herein.

57. The Gawker Defendants disclosed to the public the contents of the confidential

Video depicting Plaintiff fully naked and engaged in private consensual sexual ’relations With

Clem in a private bedroom. The Gawker Defendants knew or should have known that the Video

contained private and confidential information, and that Plaintiff had a reasonable expectation 0f

privacy in being fully naked and engaged in consensual sexual relations in a private bedroom,

and that the Video, taken Without Plaintiff s knowledge or consent, would reveal private and

personal things about Plaintiff Which the Gawker Defendants had no right to disseminate,

disclose or exploit, and that the publication of these private facts would be offensive and

obj ectionable to a reasonable person of ordinary sensibilities.
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58. The Gawker Defendants’ posting, publishing, distributing, disseminating and

exploiting of Plaintiff engaged in sexual relations in private quarters was not Carried out for

reasonable or legitimate purposes. Plaintiff had a reasonable expectation of privacy in being

fully naked and having private consensual sexual relations With Clem in a private bedroom, and

had no knowledge of, and did not consent to, the recording of such private sexual activity.

59.
'

The unauthorized publication by the Gawker Defendants of the Video, Narrative

and any portions or content thereof, is offensive and objectionable to Plaintiff, as well as t0 any

reasonable person of ordinary sensibilities, and is not of legitimate public concern. Plaintiff did

not consent to any use, distribution or exploitation by Defendants, or any other persons or

entities, of the Video, Narrative or any portions 0r content thereof, whatsoever.

60. The Gawker Defendants knew or should have known that the Video, Narrative

and/or any portions or content thereof, contained private and confidential information, and that

Plaintiff had a reasonable expectation of privacy in the sexual activities depicted therein, and that

the Gawker Defendants’ conduct would reveal private and personal things about Plaintiff which

'

the Gawker Defendants had no right to disseminate, disclose or exploit, and that the publication

of these private facts would constitute a clear and egregious violation of Plaintiffs right of

privacy.

61. The Gawker Defendants violated Plaintiff s fundamental privacy rights >by the

conduct alleged herein, including the outrageous intrusion into Plaintiff s privacy and the

publication, dissemination, exploitation 0f the Video, Narrative and/or any portions or content

'

thereof, in an unprivileged manner calculated to financial capitalize therefiom and garner

publicity throughout the world, to unjustly enrich the Gawker Defendants and in conscious

disregard of Plaintiff s right of privacy.
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62. Plaintiff is informed and believes and thereon alleges that the Gawker Defendants

acted With actual malice and reckless disregard for Plaintiff s right of privacy.

63. The Gawker Defendants have continued to invade Plaintiff s right of privacy by

continuing t0 disseminate and post the Video and Narrative. Unless and until enj oined and

restrained by order of this Court, the Gawker Defendants’ continued acts Will cause Plaintiff to

continue to incur severe and irreparable injury that cannot adequately be compensated by

monetary damages. By reason of the foregoing, Plaintiff is entitled to a temporary restraining

order and preliminary and permanent injunctive relief enj oining the distribution, dissaminatiqfi

and use of the Video and all portions and content therefrom, including Without limitation all still

images thereof, and the Narrative.

64. As a direct and proximate result of the aforementioned acts by the Gawker

Defendants, Plaintiff has suffered injury, damage, loss, harm, anxiety, embarrassment,

humiliation, shame, and severe emotional distress in an amount subject to proof.

65. Plaintiff is informed and believes and on that basis alleges that the

aforementioned acts of the Gawker Defendants were done intentionally or With a conscious

and/or reckless disregard of Plaintiff s rights, and with the intent to vex, injure or annoy, such as

to constitute oppression, fraud, or malice.
.

FOURTH CAUSE 0F ACTION

(Invasion of Privacy by Intrusion Upon Seclusion Against the Gawker Defendants)

66. Plaintiff repeats, re—alleges, adopts and incorporates each and every allegation

contained in Paragraphs 1 through 36, inclusive, as though fully set forth herein.
I

67. The Gawker Defendants, Without Plaintiff s consent and against Plaintiff’s Will,

have grossly invaded Plaintiff s protected rights of privacy as recognized under the United States

Constitution, Florida Constitution, and applicable common law, by obtaining, watching and
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editing the secretly recorded Video and audio footage involving Plaintiff Clem and by posting

and publicly disclosing the Video depicting Plaintiff fully naked and engaged in private intimate

consensual sexual relations with Clem in a private bedroom, and by describing, in graphic, lfirid

detail, the private activities that occurred in private quarters. In doing so, the Gawker

Defendants “peered into the private bedroom” and enabled the general public to “peer into the

private bedroom” and watch Plaintiff When he was fillly naked and engaged in private sexual

activity, without Plaintiffs knowledge, authorization or consent.

68. The Gawker Defendants’ acquiring, Viewing, editing, posting, publishing,

distributing, disseminating and exploiting of Plaintiff fully naked and engaged in sexual relations

in private quarters was not carried out for reasonable or legitimate purposes, but rather to reap

substantial revenues and profits at the expense 0f Plaintiff and others. Plaintiff had a reasonable

expectation 0f privacy in having private consensual sexual relations With Clem in a private

bedroom, and had no knowledge of, and did not consent to, the recording or dissemination of

such private sexual activity.

69. The actions by the Gawker Defendants are offensive and obj actionable to

Plaintiff, and would be offensive and objectionable any reasonable person of ordinary

sensibilities, and is not of legitimate public concern.

70. The Gawker Defendants knew or should have known that the private Video and

audio footage, depicting Plaintiff naked and engaged in consensual sexual activity in a private

bedroom, contained private and confidential information and content, and that Plaintiff had a

reasonable expectation 0f privacy in the activities dapicted therein, and that the Gawker

Defendants’ conduct would reveal private and personal things about Plaintiff Which Defendants
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had no right to disseminate, disclose or exploit, and that the publication of these private facts

would constitute a clear and egregious Violation of Plaintiff s right of privacy.

71. The Gawker Defendants violated Plaintiff s fundamental privacy rights by the

conduct alleged herein, including the outrageous intrusion into Plaintiff s privacy and the

publication, dissemination, and exploitation of the Video and Narrative in an unprivileged

manner calculated to financially capitalize therefrom, to garner publicity throughout the world,

and to unj usfly enrich the Gawker Defendants in conscious disregard of Plaintiff s right of

privacy.

72. Plaintiff is informed and believes and thereon alleges that the Gawker Defendants

acted With actual malice and reckless disregard of Plaintiff” s right of privacy.

73. The Gawker Defendants have continued their invasion of Plaintiff s right of

privacy by continuing to disseminate and post the Video and Narrative. Unless and until

enjoined and restrained by order of this Court, the Gawker Defendants’ continued acts Will cause

Plaintiff to continue to incur severe and irreparable injury that cannot adequately be compensated

by monetary damages. By reason of the foregoing, Plaintiff is entitled to a temporaryrrestraining

order and preliminary and permanent inj unctive relief enjoining the distribution, dissemination

and use of the Video and all portions and content therefrom, including without limitation all étill

images thereof, and the Narrative.

74. As a direct and proximate result 0f the aforementioned acts by the Gawker

Defendants, Plaintiff has suffered injury; damage, loss, harm, anxiety, embarrassment,

humiliation, shame and severe emotional distress. As a direct and proximate result of the

aforementioned acts by the Gawker Defendants, Plaintiff has been damaged and Will be

damaged, in an amount subj ect t0 proof.
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75. Plaintiff is informed and believes and on that basis alleges that the

aforementioned acts of Defendants were done intentionally or with a conscious and/or reckless

disregard of Plaintiff s rights, and With the intent to vex, injure or annoy, such as t0 constitute

oppression, fraud, 0r malice.

FIFTH CAUSE 0F ACTION
V

(Violation 0f Florida Common Law Right 0f Publicity Against the Gawker Defendants)

76. Plaintiff repeats, re-alleges, adopts and incorporates each and every allegation

contained in Paragraphs 1 through 36, inclusive as though fully set forth herein.

77. Plaintiff is a professional wrestler, motion picture actor, and television personality

Who has enj oyed mainstream popularity as the character “Hqu Hogan.” Plaintiff is a twelve

time world wrestling champion. Plaintiff has devoted a tremendous amount of time and effort

developing his career and developing his universal goodwill, reputation and brand. Such efforts

have created considerable commercial value in his name, image, identity and persona.

78. The Gawker Defendants’ unauthon'zed use of Plaintiff s flame, image, identity

and persona in connection With the Video and Narrative constitutes a violation and

misappropriation 0f Plaintiff s right of publicity in that the Gawker Defendants misappropriated

Plaintiff s name, likeness, image, identity and persona by using the Video and Narrative for the

purpose of commercial gain, without Plaintiff’s consent.

79. The misappropriation of Plaintiff s fiublicity rights was for the Gawker

Defendants’ advantage in that Plaintiff s name, likeness, image, identity and persona were used

and intended to create and enhance the Gawker Defendants’ pecuniary gain and profit.

80. The Gawker Defendants have continued to use Plaintiff s publicity rights

continuing to disseminate the Video land Narrative at the Gawker Site, notwithstanding

Plaintiff s numerous and repeated requests to Gawker Media and defendant Danton that they
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cease and desist immediately and permanently. Unless and until enjoined and restrained by

Order of this Court, the Gawker Defendants’ continued acts will cause Plaintiff severe and

irreparable injury Which cannot be adequately compensated by monetary damages. Plaintiff is

entitled t0 a temporary restraining order and preliminary and permanent injunctive relief

enj oining the publication, distribution, dissemination and use of the Video and all portions and

content therefrom, including without limitation all still images thereof, and the Narrative.

8 1. As a direct and proximate result of the aforementioned acts by the Gawker

Defendants, the Gawker Defendants have earned profits attributable to this unauthorized

commercial use and exploitation of Plaintiffs name, image and likeness. The amount of such

ill-gotten gains had yet to be ascertained. Plaintiff is entitled t0 recover all said unjust

enrichment, including all profits earned by the Gawker Defendants as a result of the Gawker

Defendants’ unauthorized commercial exploitation as herein alleged.

82. Moreover, Plaintiff is entitled to seek and hereby does seek the market value of

the use of his publicity rights in the manner in Which they were commercially exploited, without

Plaintiff s permission and against his strenuous objections and legal demands.

83. As a direct and proximate result 0f the aforementioned acts by the Gawker

Defendants, Plaintiff has suffered injury, damage, loss, harm, anxiety, embarrassment,

humiliation, shame, and severe emotional distress in an amount subj ect to proof.

84. Plaintiff is informed and believes and on that basis alleges that the

aforementioned acts of the Gawker Defendants we're done intentionally or With a conscious

and/or reckless disregard 0f Plaintiff s rights, and With the intent to vex, injure or annoy, such as

to constitute oppression, fraud, 0r malice.
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SIXTH CAUSE OF ACTION

(Intentional Infliction of Emotional Distress Against All Defendants)

85 . Plaintiff repeats, re-alleges, adopts and incorporates each and every allegation

contained in Paragraphs 1 through 36, inclusive as though fully set forth herein.

86. At all times herein, Clem acted intentionally and unreasonably in creating the

secretly—filmed Video and audio footage and causing it to be disseminated to third parties When

she knew or should have known that Plaintiff s emotional distress would likely result. The

Gawker Defendants acted intentionally and unreasonably in acquiring, Viewing, editing,

publishing, distributing and disseminating the Video, and creating and publishing the Narrative,

When they knew or should have known that emotional distress would likely result.

Notwithstanding Plaintiffs repeated requests that Defendants cease and desist immediately from

their posting and publishing of the Video and Narrative, the Gawker Defendants failed and

refused to do so.

87. Defendants’ conduct was intentional and malicious and done for the purpose of

causing, or was known by Defendants to likely cause, Plaintiff humiliation, mental anguish and

severe emotional distress and was done with the wanton and reckless disregard of the

consequences t0 Plaintiff.

88. As such, in doing the acts alleged hereinabove, Defendants acted outrageously

and beyond all reasonable bounds of decency, and intentionally inflicted severe emqtional

V

distress upon Plaintiff, to his detriment.

89. As a proximate result of the aforementioned wrongful conduct, Plaintiff has

suffered substantial monetary damages, including damages to his personal and professional

reputation and career, and substantial emotional distress, anxiety and worry.
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90. Plaintiff is informed and believes and thereon alleges that Defendants acted With

actual malice and reckless disregard of Plaintiff s right 0f privacy»

91. Unless and until enjoined and restrained By order of this Court, Defendants”
.

continued acts Will cause Plaintiff severe and irreparable injury Which cannot adequately be

compensated by monetary damages. By reason of the foregoing, Plaintiff is entitled to

preliminary and permanent injunctive relief enj oining the distribution, dissemination and use of

the Video and all portions and content thereof and all copies thereof, and mandating the delivery

of same t0 Plaintiff and transferring to Plaintiff all right, title and interest in the Video and all

portions and content thereof and all copies thereof, and the Narrative.

92. As a direct and proximate result of the aforementioned acts by Defendants,

Plaintiff has suffered substantial monetary damages, including damages to his personal and

professional reputation and career, and substantial injury damage, loss, harm, anxiety,

embarrassment, humiliation, shame, and severe emotional distress in an amount that has not yet

been fully ascertained. As a direct and proximate result of the aforementioned acts by

Defendants, Plaintiff has been damaged and Will be damaged, in an amount subject to proof.

93. Plaintiff is informed and believes and 0n that basis alleges that the

aforementioned acts of Defendants were done intentionally or With a conscious and/or reckless

disregard of Plaintiff s rights, and With the intent to vex, injure or annoy, such as t0 constitute

oppression, fraud, or malice.

SEVENTH CAUSE OF ACTION

(Negligent Infliction 0f Emotional Distress Against All Defendants)

94. Plaintiff repeats, re-alleges, adopts and incorporates each and every allegation

contained in Paragraphs 1 through 36, inclusive as though fully set forth herein.
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95. At all times herein, Defendants acted negligently and unreasonably in creating the

Video and causing it to be disseminated to third parties. In doing so, Defendants acted beyond

all reasonable bounds of decency, and negligently inflicted emotional distress upon Plaintiff, to

his detriment.

96. Defendants’ conduct was negligent and proximately caused Plaintiff to suffer

substantial humiliation, mental anguish and severe emotional distress and was done With the

wanton and reckless disregard 0fthe consequences t0 Plaintiff.

97. As a proximate result of the aforementioned wrongful conduct, Plaintiff has

suffered substantial emotional distress, anxiety and worry.

_

98. Plaintiff is informed and believes and thereon alleges that Defendants acted With

actual malice and reckless disregard of Plaintiff s right to privacy.

99. Unless and until enj oined and restrained by order of this Court, Defendants’

continued acts Will cause Plaintiff severe and irreparable injury Which cannot adequately be

compensated by monetary damages. By reason of the foregoing, Plaintiff is entitled to

preliminary and permanent injunctive relief enj oining the distribution, dissemination and use of

the Video and all portions and content thereof and all copies thereof, and mandating the delivery

of same to Plaintiff and transferring to Plaintiff all right, title and interest in the Video and all

portions and content thereof and all copies thereof.

EIGHTH CAUSE OF ACTION

(Violation 0f section 934.10, Florida Statutes Against All Defendants)

100. Plaintiff repeats, re-alleges, adopts and incorporates each and every allegation

contained in Paragraphs 1 through 36, inclusive as though fully set forth herein.

101. Plaintiff had a reasonable expectation of privacy in engaging in private

consensual sexual relations in a private bedroom at all relevant times, and did not know about,

{Bc00026189;1}1187801.1 EAST\52369214.1 22



Case 8:15-cv-01202-SCB-EAJ Document 5—8 Filed 05/20/15 Page 24 0f 28 PagelD 98

nor consent to, the taping of the activity depicted in the éecretIy-filmed Video, or its publication

or dissemination.

102. Defendants violated Plaintiff s fundamental privacy rights by the conduct alleged

herein, including the outrageous intrusion into Plaintiff s privacy and the publication, and

dissemination 0f the secretly-filmed Video in an unprivileged manner in conscious disregard of

Plaintiff s rights.

103. Defendants disclosed or caused to be disclosed t0 third parties the contents of the

secretly-filmed Video depicting Plaintiff in or about 2006 engaged in private consensual sexual

relations between With Clem in a private bedroom. Defendants knew, or should have known,

that the Video contained private and confidential information; that Plaintiff had a reasonable

expectation 0f privacy in engaging in the activity depicted in the Video; that the Video was taken

Without Plaintiff s knowledge, consent, or approval and would reveal private and personal things

about Plaintiff if disclosed to third parties which Defendants had n0 fight to disseminate or

disclose; and that this publication of these private facts would be offensive and obj actionable to a

reasonable person of ordinary sensibilities, and would have the natural tendency of causing

substantial damages to Plaintiff.

104. Defendants’ actions have not served any legitimate public interest.

105. Plaintiff is informed and believes and thereon alleges that Defendants have acted

with actual malice and reckless disregard of Plaintiff” s rights, including his right to privacy.

106. Unless and until enjoined and restrained by order of this Court, Defendants’

continued acts Will cause Plaintiff severe and irreparable injury Which cannot adequately be
>

compensated by monetary damages. By reason of the foregoing, Plaintiff is entitled t0

preliminary and permanent injunctive relief enj Dining the distribution, dissemination and use of
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the Video and all portions and content thereof and all copies thereof, and mandating the delivery

of same t0 Plaintiff and transferring to Plaintiff all right, title and interest in the Video and all

portions and content thereof and all copies thereof.

107. As a direct and proximate result of the aforementioned acts by Defendants ,

Plaintiff has suffered substantial injury, damage, loss, harm, anxiety, embarrassment,

humiliation, shame, and severe emotional distress. As a direct and proximate result of the

aforementioned acts by Defendants, Plaintiff has been damaged and Will be damaged, in an

amount subj ect to proof.

108. Plaintiff is informed and believes and on that basis alleges that the

aforementioned acts of Defendants were done intentionally or With a conscious and/or reckless

disregard 0f Plaintiff s rights, and With the intent to vex, injure or annoy, such as to constitute

oppréssion, fraud, or malice.

PRAYER FOR RELIEF

WHEREFORE, plaintiff Terry Gene Bollea prays for judgment against defendants

Heather Clem aka Heather Cole, Gawker Media, LLC aka Gawker Media, Gawker Media

Group, Inc. aka Gawker Media, Gawker Entertainment, LLC, Gawker Technology, LLC,

Gawker Sales, LLC, Nick Demon, A.J. Daulerio, Kate Bennett, Blogwire Hungary Szellemi

Alkotast Hasznosito KFT aka Gawker Media as follows:

1. For an award of general and special damages in an amount in excess of the

minimum jurisdicfional limits of this Court in accordance With proof at trial together with

interest thereon at the maximum legal rate;

2. For costs 0f suit incurred herein;

3. For an Order and Judgment transferring to Plaintiff all of Defendants’ right, title

and interest in and to the secretly-recorded video and audio footage depicting Plaintiffs sexual
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encounter with Clem, and all portions and content thereof, and all copies and reproductions

thereof contained in all media;
‘

4. For an Order and Judgment requiring the delivery to Plaintiff 0f all copies of the

secretly-recorded Video and audio footage depicting Plaintiff s sexual encounter with Clem, and

all portions and content thereof, in all formats and all forms of media, including electronic and

physical media, Within Defendants’ possession, custody or control, including Without limitation

turning over to Plaintiff any and all storage devices (such as CDS, DVDs, hard drives, flash

drives, tapes, and disks) containing same;

5. For preliminary and permanent injunction against Defendants and all persons

acting under their control, from any and all activity that would cause the distributing,

disseminating, publishing, displaying, posting for View or access on or through the Internet 0r

any other manner or media outlet, broadcasting, transferring, licensing, selling, offering to sell or

license, or otherwise using, exploiting or attempting t0 exploit, the secretly-recorded Video and

audio footage depicting Plaintiffs sexual encounter With Clem, 0r any portions or content

thereof or any copies thereof, in'any and all formats and media, including all electronic and

physical media;

6. For an Order and Judgment requiring Defendants to turn over to Plaintiff all

information pertaining to the secretly-recorded video and audio footage depicting Plaintiff s

sexual encounter With Clem, including Without limitation, all activity by all persons and entities

related to the creation, storage, transportation, editing, distributing, disseminating, publishing,

displaying, posting for View or access on or through the Internet or any other manner 0r medié

outlet, broadcasting, transferring, licensing, selling, offering to sell or license, or otherwise using,
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exploiting or attempting to exploit, such footage 0r any portions or content thereof or any copies

thereof, in any and all formats and media, including all electronic and physical media;

7. For a constructive trust to be placed upon Defendants and all persons acting 0n

their behalf 0r under their direction oi“ control, as to all révenues and profits received by any and

all such individuals, including Defendants, to be held for the benefit of Plaintiff, and to be

disgorged in their entirety to Plaintiff, in connection With the secretly—recorded Video and audio

footage depicting Plaintiff s sexual encounter With Clem, including the publishing of the Video

and Narrative;

8. For such other and further relief as t0 this court may deem and proper.

DEMAND FOR JURY TRIAL

Plaintiff Terry Gene Bollea hereby demands a trial by jury on all issues so triable.
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Respectfully Submitted,

DATED: December 28, 2012

DATED: December 28, 2012

{BC0002618§:1}1187801.1 EAS'If\52369214-,1

Kenneth G. Turkel, Esq.

Florida Bar No. 867233

kturkel@bajocuva.com

Christina K. Ramirez
Florida Bar No. 0954497

cramirez@bajocuvacom
BAJO CUVA COHEN & TURKEL, RA.
100 N. Tampa Street, Suite 1900

Tampa, FL 33602
Telephone: (813) 443-2199

Facsimile: (813) 443-2193

Cfilfi J. Harder, Esq.

California Bar No. 184593

(Pro Hac Vice application to be filed)

charder@HMAfinn.com
HARDER NHRELL & ABRAMS LLP
1801 Avenue ofthe Stars, Suite 1120

Los Angeles, CA 90067

Telephone: (424)203-1600
Facsimile: (424) 203-1601

Attorneysfor Plaintiff Terry Gene Bollea
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA

TERRY GENE BOLLEA professionally

known as HULK HOGAN,

Plaintiff,

Case No.2 12012447—CI-011

vs.

HEATHER CLEM; GAWKER MEDIA,
LLC aka GAWKER MEDIA; et al.,

Defendants.

DEFENDANT GAWKER MEDIA, LLC’S SECOND
REQUEST FOR PRODUCTION OF DOCUMENTS TO PLAINTIFF

Pursuant to Rule 1.350 of the Florida Rules 0f Civil Procedure, defendant Gawker

Media, LLC, (
“Gawker”) by its undersigned counsel, hereby requests that plaintiff Terry

Gene Bollea produce for inspection and copying the following documents and things

within thirty (30) days after service 0f this request.

Instructions and Definitions

1. “You” and “your” mean the plaintiff Terry Gene Bollea, and any agents,

attorneys, 0r other persons 0r entities acting for or on behalf 0f him 0r in concert with

him, including without limitation any personal services corporations that make available

0r license services 0f plaintiff. Each interrogatory seeks all information in the

possession, custody or control of all such persons and/or entities. When documents or

things are requested, such request includes materials in the possession, custody or control

of your agents, attorneys or other persons acting on their or your behalf.
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2. The “Gawker Defendants” means defendants Gawker Media, LLC,

Gawker Media Group, 1110., Nick Denton, A.J. Daulerio, and Kate Bennert.

3. The “Video” means the Video and audio footage depicting Mr. Bollea that

he claims was made without his consent in connection with his Claims in this lawsuit.

4. The “Gawker Story” means the story entitled ‘Even For a Minute,

Watching Hulk Hogan Have Sex 0n a Canopy Bed is Not Safe For Work, But Watch It

Anyway’ published 0n www.gawker.com on or about October 4, 2012.

5. “Complaint” means the Amended Complaint filed by you t0 commence

this action against the Gawker Defendants 0n 0r about December 28, 201 2.

6. “Sexual Relations” means sexual intercourse, anal intercourse, fellatio, 01"

cunnilingus.

7. The words “and” and “0r” also have the meaning “and/or.”

8. The terms “all” and “any” shall be considered t0 include “each” and

every.” Use 0f any 0f these terms incorporates them all.

9. The term “person” means all individuals and entities.

10. Unless otherwise specified, the term “Relevant Time Period” means the

period from 2002 t0 the present.

11. The term “document(s)” means all materials within the full scope 0f Rule

1.350, including but not limited to: all writings and recordings, including the originals

and all non-identical copies, whether different from the original by reason 0f any notation

made 0n such copies 0r otherwise (including but Without limitation t0, email and

attachments, “instant” messages 0r “1M” messages, “wall” postings 0n Facebook,

Myspace postings, Twitter postings or “tweets,” correspondence, memoranda, notes,
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diaries, minutes, statistics, letters, telegrams, contracts, reports, studies, checks,

statements, tags, labels, invoices, brochures, periodicals, telegrams, receipts, returns,

summaries, pamphlets, books, interoffice and intraoffice communications, offers,

notations 0f any sort 0f conversations, working papers, applications, permits, file

wrappers, indices, telephone calls, meetings 0r printouts, teletypes, telefax, invoices,

worksheets, and all drafts, alterations, modifications, changes and amendments 0f any 0f

the foregoing), graphic 0r aural representations 0f any kind (including Without limitation,

photographs, charts, microfiche, microfilm, Videotape, recordings, motion pictures, plans,

drawings, surveys), and electronic, mechanical, magnetic, optical 0r electric records 0r

representations 0f any kind (including without limitation, computer files and programs,

tapes, cassettes, discs, recordings), including metadata.

12. Throughout these requests, the singular shall include the plural and the

plural shall include the singular.

13. The following terms should be read as if they were synonymous, and each

should be taken t0 include the meaning 0f all 0f the others: related to, related in any

manner t0, concerning, referring to, alluding t0, responding t0, connected with, with

respect t0, commenting 0n, about, regarding, announcing, explaining, discussing,

showing, describing, studying, reflecting, analyzing 01" constituting.

14. If you contend that it would be unreasonably burdensome t0 produce all

the documents called for in response t0 any request, you should:

(a) produce all documents that are available Without unreasonable

burden; and
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(b) describe With particularity the reasons why production 0f the

remaining documents would be unreasonably burdensome.

15. In the event that any responsive document cannot be produced in its

entirety, you are requested t0 produce the document t0 the fullest extent possible,

specifying the reasons for your inability t0 produce the remainder and describing to the

fullest extent possible the contents 0f the unproduced portion.

16. With respect t0 your responses t0 the following requests for production, if

any document 0r any portion 0f any document is withheld because 0f a claim 0f

privilege, please state the basis for your claim 0f privilege With respect t0 such document

0r portion 0f any document and the specific ground(s) 0n which the claim of privilege

rests, and including, with respect t0 documents: the date appearing on the document, or

if n0 date appears, the date 0n Which the document was prepared; the name 0f the

person(s) t0 Whom the document was addressed; the name 0f each person, other than

addressee(s), t0 whom the document, 0r a copy thereof, was sent 0r with whom the

document was discussed; the name 0f the person(s) Who signed the document, 0r if not

signed, the name 0f the person(s) who prepared it; the name 0f each person making any

contribution t0 the authorship 0f the document; and the general nature 0r description of

the document and the number 0f pages of which it consists.

17. In the event that any documents 0r things that would have been responsive

t0 these requests have been destroyed, discarded 0r lost, please identify each such

document 0r thing, including: the nature 0f the document 0r thing; the author(s) and

addressee(s) 0f any document; any indicated or blind copies 0f any document; the

document’s subject matter, number 0f pages and attachments or appendices; all persons
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to Whom the document was distributed 0r persons Who have seen the thing; the date of

destruction, discard 0r loss; and, if destroyed 0r discarded, the reasons therefore and the

identity of the person(s) authorizing or carrying out any such destruction 0r discard.
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Requests for Production

Request No. 51: Any and all documents in any manner referring or relating

t0 any media appearance at which you discussed the Video and/or the Gawker Story,

including, but not limited t0, documents referring 0r relating t0 the scheduling 0f such

appearances.

Request N0. 52: Any and all documents in any manner referring or relating

t0 communications between you 0r anyone acting 0n your behalf and any law

enforcement person 0r agency concerning any recording 0f you having sexual relations

with Heather Clem, including Without limitation any documents referring 0r relating t0

communications identified in Plaintiff’s Response t0 AJ. Daulerio’s Interrogatory N0. 9.

Request N0. 53: Any and all documents in any manner relating t0

photographs published in April 2012, including at the website thedirty.com, that

purported t0 be from a Video recording 0f you having sexual relations with a woman later

identified as Heather Clem.

Request N0. 54: A11 records from 2012 referring 0r relating t0 the cellular

phone accounts and telephone landlines identified in Plaintiff’s Response t0 AJ.

Daulerio’s Interrogatory N0. 10, including without limitation monthly paper and/or

online billing statements.

Respectfully submitted,

THOMAS & LOCICERO PL

By: Gregg D. Thomas
Gregg D. Thomas
Florida Bar No.2 22391 3

Rachel E. Fugate

Florida Bar No.2 0144029
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601 South Boulevard P.O. BOX 2602

(33601)

Tampa, FL 33606

Telephone: (813) 984-3060

Facsimile: (813) 984-3070

gthomas@tlolawfirm.c0m
rfugate@t101awfirm.com

-and-

Seth D. Berlin

Pro Hac Vice Number: 103440

Alia L. Smith

Pro Hac Vice Number: 104249

Paul J. Safier

Pro Hac Vice Number: 103437

LEVINE SULLIVAN KOCH & SCHULZ, LLP
1899 L Street, NW, Suite 200

Washington, DC 20036

Telephone: (202) 508-1 122

Facsimile: (202) 861-9888

sberlin@lskslaw.com

asmith@lskslaw.com

psafier@lskslaw.com

Counselfor Gawker Media, LLC
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that 0n this 19th day 0f December, 2013, I caused a true

and correct copy 0f the foregoing t0 be served electronically upon the following counsel

of record at their respective email addresses Via the Florida Courts E-Filing Portal:

Kenneth G. Turkel, Esq.

kturkel@Baj0Cuva.c0m

Christina K. Ramirez, Esq.

cramirez@Baj0Cuva.com
Bajo Cuva Cohen & Turkel, P.A.

100 N. Tampa Street, Suite 1900

Tampa, FL 33602

Tel: (813) 443—2199

Fax: (813) 443—2193

Charles J. Harder, Esq.

charder@HMAfirm.com
Harder Mirell & Abrams LLP

David Houston, Esq.

Law Office 0f David Houston

dhouston@houst0natlaw.com

432 Court Street

Reno, NV 89501

Tel: (775) 786-4188

1801 Avenue 0fthe Stars, Suite 1120

Los Angeles, CA 90067
Tel: (424) 203—1600

Fax: (424) 203-1601

Altorneysfor Plaintiff

Barry A. Cohen, Esq.

bcohen@tampalawfirm.com
Michael W. Gaines

mgaines@tampalawfirm.com
Barry A. Cohen Law Group
201 East Kennedy Boulevard, Suite 1000

Tampa, FL 33602

Tel: (813) 225—1655

Fax: (813) 225-1921

Attorneysfor Defendant Heather Clem

/S/ Gregg D. Thomas
Attorney
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to the

Declaration 0f Gregg D. Thomas
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PTNELLAS COUNTY, FLORIDA

TERRY GENE BOLLEA professionally

known as HULK HOGAN,

Plaintiff,

Vs. Case N0. 12012447CI-011

HEATHER CLEM, e: (31,

Defendants.
1'

REPORT & RECOMMENDATION 0N THE FIFTH
MOTION T0 COMPEL DISCOVERY FROM PLAINTIFF

This cause came before Special Discovery Magistrate James Case 0n February 24, 201 4,

0n the Fifih Motion of Gawker Media, LLC (“‘Gawker’) and AJ. Daulerio t0 Compel Discovery

from Plaintiff (the “‘Motion”). After reviewing the Court file, reviewing and considering the

Motion, opposition and reply papers, and hearing the argument 0f counsel, the Special Discovery

Magistrate RECOMMENDS that the Motion be GRANTED, and than in light 0f depositions

commencing March 3, 2014, piaimiff be required t0 furnish all 0f the discovery requested in the

Motion t0 counsel for movants by n0 later than 4:00 pm. 0n Thursday, February 27, 2014,

including Specifically full and complete responses t0 Daulerio Interrogatory Nos. 9 and 10 and

Gawker Requests for Production Nos. 51, 52 and 54.

The parties shall have 10 days from the date 0f this Report and Recommendation t0 file

obj actions With the Circuit Court.

Dated: Februaryzg 2014
isX JAMES R. CASE

James R. Case

Special Discovery Magistrate

Copies furnished to:

Counsel 0f Record
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Exhibit 10

to the

Declaration 0f Gregg D. Thomas
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
1N AND FOR PINELLAS COUNTY, FLORIDA

TERRY GENE BOLLEA professionally

known as HULK HOGAN,

Plaintiff,

vs. Case N0. 12012447C1—011

HEATHER CLEM, es (22.,

Defendants.

f

ORDER

This cause came before Special Discovery Magistrate James Case 0n February 24, 2014,

0n the Fifth Motion ofGawker Media, LLC {“Gawker”) and AJ. Dauierio (together:

“Defendants”) Io Comps} Discovery from Plaintifffihe “Motion”‘). At that hearing, Judge Case

concluded. that the Motion shouid bc GRANTED and that, in light of depositions commencing

March 3, 2014, plaintiffbe required t0 furnish t0 counsel for movants all discovery requested in

the Motion by n0 later than 4:00 p.111. 0n Thursday Fcbmary 27, 2014, including full and

complete responses to Daulerio Interrogatory Nos. 9 and 10 and Gawker Requests for Production

N08. 51, 52 and 54‘ On February 28, 2014, Judge Case issued a REPORT &

RECOMMENDATION mcmoriaiizing that recommendation. Plaintiff flied Exceptions t0 Judge

Case’s REPORT & RECOMMENDATION? t0 which Defendants have responded.

Afier reviewing and considering tho REPORT & RECOMMENDATION 0f the Spcciai

Discovery Magistrate, the parties” briefs 0n the Motion and 0n Plaintiff‘s Exceptions‘ and the

transcript 0f the hearing before Judge Case, and being filily advised 0f the premises, IT IS

HEREBY ORDERED AND ADJUDGED that:
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1. The REPORT & RECOMMENDATION dated February 28, 2014 is

AFFIRMED;

2. Defendams’ Motion is GRANTED; and

3. Plaintiff shall be required to furnish ail 0f the discovery requested in the Motion

to counsel for movants within seven days of the date 0f this Order, including

specifically full and complete responges t0 Daulerio Interrogatory Nos. 9 and 10

and Gawker Requests for Production Nos. 51, 52 and 54.

DONE» AND OPJDERED in Chambers at Pinellas County? Florida this day

Copies furnished to:

Counsei of Record

. 2014.
(5% ”532) 93/
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Pamela AM. Campbell ?é 3
. . a O

Circult Court Judge
({9},/
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
OF THE STATE OF FLORIDA, IN AND FOR PINELLAS COUNTY

TERRY GENE BOLLEA, professionally
known as HULK HOGAN,

Plaintiff,
No. 12—012447—CI—Oll

vs.

HEATHER CLEM; GAWKER MEDIA, LLC,
aka GAWKER MEDIA, et al.,

Defendants.__________________ /

TELEPHONIC HEARING BEFORE
THE HONORABLE JAMES CASE

DATE: January 31, 2104

TIME: 3:34 p.m. to 4:05 p.m.

PLACE: 201 East Kennedy Boulevard
Suite 712
Tampa, Florida

REPORTED BY: Susan C. Riesdorph, RPR, CRR
Notary Public, State of
Florida

Pages l — 26

Riesdorph Reporting Group, Inc. (813) 222-8963
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APPEARANCES:

CHARLES J. HARDER, ESQUIRE
Harder Mirell & Abrams, LLP
1925 Century Park East
Suite 800
Los Angeles, California 90067

— and -

KENNETH G. TURKEL, ESQUIRE
Bajo Cuva Cohen & Turkel, ?.A.
100 North Tampa Street
Suite 1900
Tampa, Florida 33602

Attorneys for Plaintiff

SETH D. BERLIN, ESQUIRE
ALIA L. SMITH, ESQUIRE
Levine Sullivan Koch & Schulz, LLP
1899 L Street, N.W.
Suite 200
Washington, D.C. 20036

- and -

GREGG D. THOMAS, ESQUIRE
Thomas & Locicero, PL
601 South Boulevard
Tampa, Florida 33606

Attorneys for Defendant Gawker Media, LLC

I N D E X

PROCEEDINGS Page 3

REPORTER'S CERTIFICATE Page 26

Riesdorph Reporting Group, Inc. (813) 222-8963
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is allowed to get up and say all those things and

we can't even get information, some of which may

not be the subject of any privilege and would be

disclosable if we get a release from him. I think

with that, unless the Court has any questions, I

think I‘ll stop.

THE COURT: I don't think so. You all have

done an excellent job 0f outlining the issues. I

have, again, reviewed the motion. And having

considered the oral argument that has been

presented here today, as the general master that's

been appointed in this case, it is my

recommendation and my finding that Gawker has made

a sufficient basis for the granting of the motion

to compel for the authorization. And it would be

my recommendation to the judge in this case that

an order be constructed directing Mr. Hogan to

provide the authorization. And I'm —— so that

perhaps we can get the information if it's

available within the time before these

depositions, I'm going to suggest that three days

ought t0 be allowed.

THE COURT REPORTER: I'm sorry, Judge. Three

days?

THE COURT: Three days, yes, ma'am.

Riesdorph Reporting Group, Inc. (813) 222-8963
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REPORTER'S CERTIFICATE

STATE OF FLORIDA

COUNTY OF HILLSBOROUGH

I, Susan C. Riesdorph, RPR, CRR certify that I

was authorized to and did stenographically report the
foregoing proceedings and that the transcript is a true
and complete record Of my stenographic notes.

I further certify that I am not a relative,
employee, attorney, or counsel of any Of the parties,
nor am I a relative or employee of any of the parties'
attorney 0r counsel connected with the action, nor am I

financially interested in the outcome of the foregoing
action.

Dated this 12th day of February, 2014, IN THE
CITY OF TAMPA, COUNTY OF HILLSBOROUGH, STATE OF
FLORIDA.

Susan C. Riesdorph, RPR, CRR, CLSP

Riesdorph Reporting Group, Inc. (813) 222-8963
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to the

Declaration 0f Gregg D. Thomas
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA

TERRY GENE BOLLEA professionally

known as HULK HOGAN,

Plaintiff,

vs. Case No. 1201244?CI—01 1

HEATHER CLEM, er ah,

Defendants.

f

REPORT & RECOMMENDATION

This cause came before Special Discovery Magistrate James Case 0n January 3 1 , 2014,

on the Motion of Gawker Media, LLC (“Gawker”) to Compel FBI Authorization or, in the

Alternative, for an Order 0f Preclusion. After reviewing the Conn file, reviewing and

considering the Motion and response papers, and hearing the argument of counsel, the Speciai

Discovery Magistrate RECOMMENDS that Gawker’s Motion be GRANTED and that Plaintiff

(and any counsel acting on his behalf) be compelled to provide the requested release to Gawker

within three days.

The parties shall have 10 days from the date of this Report and Recommendation to file

objections with the Circuit Court.

/
Dated: C; w k)

, 2014

Q; J‘WQS R. CM?
James R. Case

Special Discovery Magistrate

Copies furnished to:

Counsel of Record
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Exhibit 13

to the

Declaration 0f Gregg D. Thomas
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IN THE CIRCUIT COURT OF TI {E SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA

TERRY GENE BOILEA professionally

known as HULK HOGAN,

Plaintiff,

vs. Case N0. 12012447C1-011

HEATHER CLEM, e: al,

Defendants,

f

ORDER

This cause came: before Special Discovery Magistrate James Case 0n January 3i, 2014,

0n the Motion or‘Gawkcr Media, LLC (“Gawker‘”) to Comps} FBI Authoriwtion 0r, in the

Alternative, for an Order of Preclusion. After reviewing and considering the REPORT &

I&COMMBNDATION of the sztcial Discovery Magistrate, IT IS HEREBY ORDERED AND

ADJUDGBD that Gawkcr’s Motion is GRANTED and {hat Plaintiff{and any counsel acting 0n

his behal f) must provide the requested release to Gawker within three days WWWWWW 5 2.23 f H‘ W W ‘

DONE; AND ORDERED m Chambers at Pincllas ounty, Florida IhiscgJJday 0f

/

g
,2014. \Qb

t

02 (f r
/V

0%:9 :1
a

90

Pamela AM. Campbell 092'? (€33

Circuit Court Judge VO O
(Topics furnished to: 0&8?)
Counsei 0f Record %//
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA

CASE NO. 12012447-CI-Oll

TERRY GENE BOLLEA professionally
known as HULK HOGAN,

Plaintiff,

vs.

HEATHER CLEM; GAWKER MEDIA,
LLC aka GAWKER MEDIA, et al.,

Defendants.

HEARING
BEFORE THE HONORABLE PAMELA A.M. CAMPBELL

(Pages 1 through 133)

Friday, January l7, 2014
9:35 a.m. - 12:09 p.m.

St. Petersburg Judicial Building
545 First Avenue North

Courtroom E
St. Petersburg, Florida 33701

Stenographically Reported By:
Lori K. Ash, RPR

Notary Public, State of Florida
U.S. Legal Support, Inc.

(813) 876—4722

WWW.USLEGALSUPPORT.COM
813-876-4722
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APPEARANCES:

CHARLES J. HARDER, ESQUIRE
Harder Mirell & Abrams LLP
1925 Century Park East
Suite 800
Los Angeles, California 90067
(424) 203—1600
charder@hmafirm.com

and
KENNETH G. TURKEL, ESQUIRE
Bajo Cuva Cohen & Turkel P.A.
lOO North Tampa Street
Suite 1900
Tampa, Florida 33602
(813) 443—2199
kturkel@bajocuva.com

Attorneys for Plaintiff

SETH D. BERLIN, ESQUIRE
Levine Sullivan Koch & Schulz, LLP
1899 L Street, NW
Suite 200
Washington, DC 20036
(202) 508—1122
sberlin@lskslaw.com

and
GREGG D. THOMAS, ESQUIRE
SADIE R. CRAIG, ESQUIRE
Thomas & Locicero PL
601 South Boulevard
Tampa, Florida 33606
(813) 984—3060
gthomas@tlolawfirm.com
scraig@tlolawfirm.com

Attorneys for Defendant Gawker Media,
and for specially appearing Defendants
Gawker Media Group, Inc. and Blogwire
Hungary Szellemi Alkotast Hasznosito,
(now known as Kinja, KFT)

LLC

KFT

WWW.USLEGALSUPPORT.COM
813-876-4722
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JOSEPH F. DIACO, JR., ESQUIRE
CHANDLER P. IRVIN, ESQUIRE
Adams & Diaco, P.A.
101 East Kennedy Boulevard
Suite 2175
Tampa, Florida 33602
(813) 221-8669
jdiaco@adamsdiaco.com
cirvin@adamsdiaco.com

Attorneys for Non—Party Bubba Clem

INDEX

Certificate of Reporter .......................

EXHIBITS

NO. DESCRIPTION

(No exhibits marked.)

PAGE

...l33
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WWW.USLEGALSUPPORT.COM
813-876-4722
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that they were being created. He wouldn't have

consented to any of that. And the fact that

they got published —— a minute and 41 seconds

got published, which was the highlight reel, is

an absolute outrage, and we have been doing

everything we can to contain that situation.

What Gawker now wants is if there happens

to be more footage than they received —- they

received 30 minutes of footage. They took that

30 minutes and edited it and then posted it to

the Internet. It was there for six months, and

then pursuant to Your Homer's order it came

down.

If there happens to be more video than

they have, we would strongly urge Your Honor to

not allow that video to go anywhere. Frankly,

we want it to be destroyed, but it certainly

shouldn't be going into more hands. Mr. Berlin

doesn't have a right to see my client having

private relations with somebody in a private

place when he didn't consent to it.

THE COURT: Do you disagree with

Mr. Berlin's representation as to a ruling that

I made back last October? I don't really

recall that.

WWW.USLEGALSUPPORT.COM
813-876-4722
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MR. HARDER: Your ruling was as it

pertained to documentation and testimony. We

made a protective order motion that

Hulk Hogan's general sex life was not allowed;

but just words, testimony, documentation that

would pertain to the relationship between

Hulk Hogan and Heather Clem, you allowed that

discovery, but in order to contain what was a

much broader request for discovery. But

Your Honor never said that all video would have

to be produced.

THE COURT: Do you --

MR. BERLIN: I have a transcript,

Your Honor.

MR. HARDER: Your Honor, that motion was

between Hulk Hogan and Gawker. We don't have

anything at all except what they have given us

in terms of Video. So they received a

30—minute Video. We never had it until they

gave it to us. And there was l minute and 41

seconds that was on the Internet that obviously

we looked at, but if there happens to be more

video, that issue was never litigated, because

we don't have it and apparently they are

telling us they don't have it.

WWW.USLEGALSUPPORT.COM
813-876-4722
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THE COURT: I guess so the credibility of

Mr. Bollea as far as his knowledge of the

Clems -— Mr. and Mrs. Clem's practices as far

as taping or any other —- the credibility of

Mr. Bollea, he's actually the one in question,

his knowledge, his sense Of taping, those kinds

of things, I think that they are at least

appropriate for deposition and some discovery.

Am I asking at this point in time for any

other tapes to be turned over to the defense?

No. But I think that the topic is certainly

one that is appropriate.

MR. HARDER: I understand, Your Honor. I

would propose a compromise. If there happens

to be more footage, I would -- rather than

having Gawker or counsel get that footage,

perhaps Judge Case could get that footage and

look to see if it speaks to the issues that

they are saying, because I am very, very

confident that there is nothing on any videos

that would show that Hulk Hogan knew about

this, consented to this, any Of that.

Now, I think what Mr. Berlin is saying, if

I understand him —— and I don't even —— I'm

operating in the dark here, because he's

WWW.USLEGALSUPPORT.COM
813-876-4722
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talking about certain things that happened on

the video and yet they've never produced any

evidence Of that to me and this is the first

time I've ever heard of it, that apparently

maybe the Clems were having a discussion that

they were going to get rich from this video,

then that's an issue that would pertain to the

Clems. It wouldn't pertain to Hulk Hogan

knowing about or consenting to, but it would

pertain to the Clems.

THE COURT: Mrs. Clem is still a defendant

in this case.

MR. HARDER: She is.

THE COURT: So it certainly would be

something that even your client would want to

know.

MR. HARDER: Probably, yes.

MR. THOMAS: Your Honor, what I would ask

as to that is today you ask Mr. Diaco if he

will agree to preserve all tapes that relate to

Ms. Clem and Mr. Hogan.

THE COURT: Yes. I think that's

appropriate.

So, Mr. Diaco, we don't want to later on

have any spoliation of evidence issues coming

WWW.USLEGALSUPPORT.COM
813-876-4722
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up or anything for purposes of jury trial later

on and any issue of Valcin presumption.

So if you would please ask Mr. —— and I

would like to enter an order that requires

anybody that has any possession of anything -—

and I'm going to say anything really broadly --

so anything, any written material, any audio,

any video, any text messages, anything that

pertains to the Video that is the subject

matter of this lawsuit to be preserved.

Anybody have a problem with that?

MR. BERLIN: I would just add it may be

one longer tape or two shorter tapes. It could

be ——

THE COURT: I said anything. Anything

means anything.

MR. BERLIN: I don't want --

THE COURT: If one tape is a minute and

one is 10 minutes, all of it gets preserved.

MR. BERLIN: I don't want anybody to come

back later and say, well, this isn‘t the tape

that Gawker had broadcast, it was a different

tape, so we didn't preserve it. That's all.

THE COURT: If you've got ten tapes,

preserve all ten tapes.

WWW.USLEGALSUPPORT.COM
813-876-4722
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Mr. Diaco, do you have a problem with any

of that?

MR. DIACO: No, Your Honor. I just want

to make sure it's clear again, because of these

undertones that there is some kind of agenda to

hide things, nothing will be destroyed. I'm

not aware of any video other than what is at

issue in this case. I didn't even know how

long Gawker's video was until I heard it today.

So I assure you that everything will be

preserved as it relates to your ruling.

THE COURT: Thank you.

Mr. Harder, do you have any concerns with

that?

MR. HARDER: No, Your Honor.

THE COURT: Great. Thank you.

So who can prepare that order?

MR. BERLIN: I'll be happy to, Your Honor.

THE COURT: Thank you, Mr. Berlin.

MR. HARDER: Your Honor, without waiver of

my right to act at the end of all this for all

these sex tapes to be destroyed, because that's

part of what we're seeking, but for purposes Of

litigation I understand the preservation order.

THE COURT: I totally agree.

WWW.USLEGALSUPPORT.COM
813-876-4722
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CERTIFICATE OF REPORTER

STATE OF FLORIDA )

COUNTY OF HILLSBOROUGH )

I, Lori K. Ash, RPR—CP, certify that I was

authorized to and did stenographically report the

foregoing proceedings and that the foregoing pages,

numbered l through 132, are a true and complete

record of my stenographic notes taken during said

proceedings.

I further certify that I am not a relative,

employee, attorney or counsel of any of the parties,

nor am I a relative or employee of any of the

parties' attorneys or counsel connected with the

action, nor am I financially interested in the

action.

Dated this 20th of January, 2014.

m3fiwp
LORI K. ASH, RPR-CP

WWW.USLEGALSUPPORT.COM
813-876-4722
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From: Sweeney, Sara (USAFLM) 1 <Sara.Sweeney@usdoj.gov>

Sent: Wednesday, March 19, 2014 12:53 PM
To: Seth Berlin

Subject: RE: Contact information

Hi Seth,

l confirm everything you wrote below, with one addition: on subpoint (c), it is possible that someone may have said

requested that of Mr. Bollea or his counsel in the past. But that request, if given, is no longer in force.

Thank;
Sara

Sara C. Sweeney
Assistant United States Attorney

Middle District of Florida

400 N. Tampa St, Suite 3200

Tampa, Florida 33602

Tel: {813) 274-6145

Fax: (813) 274-61 78

From: Seth Berlin [mailto:SBerIin Iskslawxom]

Sent: Tuesday, March 18, 2014 4:33 PM
To: Sweeney, Sara (USAFLM) 1

Cc: Seth Berlin

Subject: RE: Contact information

Ms. Sweeney,

Thank you very much for the letter. Following our conversation last week, l also just wanted to confirm my
understanding that (a) the Government is not asserting any privilege with respect to documents that Terry

Gene Bollea or his counsel have in their possession, including the documents on the privilege log supplied to

you (and so informed Mr. Bollea’s counsel), (b) we would not be interfering in any way with any investigation

if those documents were disclosed or if we contact witnesses who may have provided information to the

Government, and (c) Mr. Bollea and his counsel have not been instructed by the Government not to speak

about these subjects or any investigation. Could you please confirm that I have that correct? Thank you.

Seth

Seth D. Berlin

l,
l—SKS {IgcfiEasgém LL?

1899 L Street, NW
Suite 200
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Washington, DC 20036
(202) 508-1122

E

Phone
(202) 861-9888

I

Fax
www.lskslaw.com

From: Sweeney, Sara (USAFLM) 1 [mailto:SaraSweene usdo'. 0v]

Sent: Tuesday, March 18, 2014 8:01 AM
To: Seth Berlin

Subject: RE: Contact information

Hi Seth,

Attached is the letter you requested.

Thanka
Sara

Sara C. Sweeney
Assistant United States Attorney

Middle District of Florida

400 N. Tampa 5t, Suite 3200

Tampa, Florida 33602

Tel: (813) 274-6145

Fax: (813) 274-61 78

From: Seth Berlin [mailto:SBerlin Iskslaw.c0m]

Sent: Friday, March 14, 2014 10:28 AM
To: Sweeney, Sara (USAFLM) 1

Cc: Seth Berlin

Subject: Contact information

Ms. Sweeney —— As requested, my contact information is below. Thank you for your assistance.

Seth Berlin

Seth D. Berlin

l.
LSKS ‘Ifig‘qcfigsfgém LLP

1899 L Street, NW
Suite 200
Washington, DC 20036
(202) 508-1122

[

Phone
(202) 861-9888

I

Fax
\MNstkslawcom



Case 8:15-cv-01202-SCB-EAJ Document 5—17 Filed 05/20/15 Page 1 0f 5 PagelD 140

Exhibit 16

to the

Declaration 0f Gregg D. Thomas



Case 8:15-cv-01202-SCB-EAJ Document 5—17 Filed 05/20/15 Page 2 0f 5 PagelD 141

IN THE CIRCUIT COURT 0}“ THE SIXTH JUDICIAL CIRCUIT
IN AND 150R PINI‘ZLLAS COUNTY, FLORIDA

'I'IZRRY (ELZNI‘E BOLLIEA professionally

known as HULK HOGAN,

Plaintiff,

Case No; 1201244?~C71~01 1

VS.

IVII‘IA'HIER CLIZM: GAWKI‘éZR MEDIA
1,1,(3 aka OAWKliR MEDIA: ct 211.,

Dc fcndants.

f

AFFIDAVIT 0F SETH l). BERLIN

I, Seth D. Berlin. hereby affirm under penalty oi‘perjur}; that the ibllmxing is true and

correct:

1. The Statements made in this affidavit arc based 0n m); personal knowledge,

2. l am a pannet' with the {aw firm Levine Sullivan Koch 8a Schulz 1,1,1). counsci 1'0

dcfhndams Gawkcr Media. LLC (“Gawker”) and AJ. Daulerio (logcthcn “I)ctbnd2111ts’”}, as well

as the other Gawkcr defendants in the abovc-captioncd action. I am admitted pm 32m: vice in ilzis

action.

3. l submit this; affidavit in connection with Dcfendzmts’ Response to Plaintiff‘s;

Exceptions Regarding Defendants” Fifth Motion £0 Comm} and. in panicuiar. Special Digcovcry

Magistrate James R. Case‘s recommendations that (a) {Jefbildants‘ Motion be granted and

(b) plaintiff be directed Io produce inibrmation and documents referring or relating to

conununicaiions involving any law cnfbrccmcnt agency, 'I‘his affidavit is substantively identical

I0 the affidavit l previously submitted (m March 14. 2014 in connection with Gawkcr‘s

Opposition to I’Iaintit‘f's Manon for 2'1 Stay ohizc Court‘s Ifcbruary 26. 2014 order directing
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plaintif’i‘lo provide a release for records maintained by thc 1381‘ except that l have updated

Paragraph 3 below and attached a new Exhibit B. Io reflect correspondence I received from the

United States Attorney‘s Office after that earlier affidavit was submitted to the Court.

4. 0n March 1 1. 2014. I Spoke with Robcri Mosmkowski. Esq. Chicfhfthc

Economic Crime Section For Ihc United States Attorney's Office for the Middle District 0f

Florida. On March 14. I spoke again with Mr. Mosakowski. this time joined by Sam Sweeney.

Esq. an Assistant United Slates Attorney in the United States Attorney’s; Office for Ihc Middle

District 0f Florida.

S. During. those conversatiansfi they advised that Ms. Sweeney had reviewed both 1110

Affidavit 0f David I’louston that accompanicd the Motion 10 Stay and the Icn-pagc privilege 10g

served by piainlii‘ffisxcning a law cnibrcemcm privilege in connection with 162 documents; in

plaintiffs; possession” custody and control (the "Privilege 1.0g." a true and correct copy oi‘which

is attached hereto as Iixhihit A}.

6. During, those conversmions. Mr. Mosakowski and Ms. Sweeney aiso advised that:

a. Tho US. Attorney’s Office is not asserting any law cni’orccmcm privilege in

connection with any documents in Mr. Bollca's 0r his counsel‘s; possession.

including those listed 0n tho Privikegc Log.

b. Although they could neither confirm nor deny the cxiSlcncc of’any

investigation in light 0f US. Department ofjusticc policies. Gawkcr Would

n01 be interfering in any way with any investigation ii’cithcr (1) documents in

Mr. Boll *a‘s 0r his counsel’s possession. including those Iistcd (m the

Priviicge Log, were disclosed, 0r (2) (?awkcr 0r its counsel comaclcd

t»)
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witnesses who may have provided information to Lhc I’Bl 0r Ihc United States

Attorney’s ()f'fica and

c.
'I'o the extent that Mr. Bollca or his counsel believed that they had been

instructed not 10 speak about th ‘ above subjects: that belief was incorrect and

likely the result 0f a misunderstanding 0r miscommunicalion.

2?. During the March I4, 2014 conversatiom Mr. IVIosakowski also confirmed that

(iawkcr is; “neither a target nor a subject Many itwcstigmim’: by the Middic District {:afl‘k‘u'ida."

On March 18. 20 14. l received a letter from Ms. Sweeney confirming that infbrmatien. A Iruc

and correct copy ()I‘Ihat March 18‘ 2014 correspondence is attached hereto as Iixhibit I3.

8. During the March 14. 201—; conversation, Ms‘ Sweeney also advised ihai. after

Mr. Houston‘s affidavit was submitted 10 the Court and provided 1‘0 her, she advised Mr.

Houston that the US. Attorney‘s; Office was 1101 asserting a 121w enforcement priviicgc with

respect to an)» documents in Mr. Bolica‘s 0r his; counsci”s possession. including the documents

listed 0n the Privilege Log.

9. AI Mr. Mosakovyski's suggestion. l also contacted Ihc Tampa office OfIhC Federal

Bureau oi‘Invcstigation. Spccificaliy. 0n March 1 I. 2014. I spoke with I581 agent Jason Shcam.

and described what Mr. Mosakowski had said 0n behalfoi‘thc United States Attorney‘s ()l‘ficc.

He described Ihc I‘Bl‘s position as “echoing” that oi'thc United Staics Attorney’s; Office.

including that: (a) Ihc FBI is not asserting a law enforcement privilege as 1'0 any documents that

Mr. Bollca or his counsel might have relating 10 the FBI‘S investigation. including those listed (m

the Privilege Log, and (b) although thc I581 couid neither confirm nor deny the existence or

status 01" any investigation. (iawkcr could "do what it needed t0 d0” without in any way

interfering. with any investigation by {he $81.

b)
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2H!) First Strum Suite 343?
Fem Xiycrs, Fiorida 3390!

239346 1 «2200

23993634219 {Fax}

38$} N. flogan Strwk Suite Tin]

.lzscksmwélle. Florida 32282
90-389 I 630%}

9&4333I-63IE5 {Fax}$9

[A r

m ‘.w,”w.

LS. Bepartment ofJusticc
3S SF. Est Avenucx Suite 30!} {lgni‘fed states A gonge}. 480 “cs! Washington Street. Sniw 316‘)

{)eaaia‘ Flm‘ida 344?!
. 4 , . ‘ ,

Orlando. Finrida 338i)!

35355433639 Maidfe 935mm of Morsa'a mmwfimu
332,354?—5623 (Fax) w 41}?;’(»$8~7643 f tJax

p

Main Office
41“,“! Numb Tampa Street. Suite .3200

Tampa. Florian 33682
813:??4-6006

813074r63$8 {Fax}

Repiy to: Tampa, FL 8C8

March ’18, 2014
WA EMAIL
Mr. Seth Berlin: Esq
Levine Sullivan Koch & Schulz: LLP
aberlm@lskslaw.com

Re: Gawker

Dear Mn Berlin,

Pursuant to our telephone conversation on March 14‘ 2014, this is to confirm m
writing that your client, Gawker, is neither the target nor the subject 0f any criminal

investigation conducted by the United States Attorney’s Office for the Middie District 0f

Honda

Sincerely,

A. LEE BENTLEY, Ill

United States Attorney

By; {XML/ (:1; Q {X 5f~/—3_.M_n__ ,

Sa‘ra C. Sweeney
Assistant United States Attorney
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Tamga

601 South Boulevard, Tampa. FL 33608
ph 8138848080 fax 813~984»30?0 toll free 868~395-?100

South Florida

L O C I C E R O 401SE 12th Streei.81e,300.Fort Lauderda!e.FL 33316
ph 954303~3418 fax 954-400-5415

8481 Lake Worth Road. Ste. 114‘ Lake Worth, FL 3346?
ph 561~340r1433 fax 581840—1432

Wfiiclawfummm

Rachei E. Fugage
Direct Dial: (813) 984—3065

rfugate©ttolawfirmmm

Reply t0: Tampa
November 8. 2013

VIA fbiparequcst/(Bic.fbigm’.

FBI

Recordx’lnformation Dissemination Section

Atm: FOIPA Request

170 Marcci Drive

Winchester, VA 22602—4843

Re: Freedom oflnformation Act Request

Dear FOIA Officer:

This is a formal request for information pursuant to the Freedom 0f Information Act. Our
firm requests a copy 0fthe following:

ALL documents relating 10 an investigation. 0r a request for investigation, in October

2012 regarding allegations 0f illegal rccording(s) ochrry Bollea ax’kfa Hulk Hogan
engaged in sexual relations.

The Freedom of Infomation Act provides that if some parts 0f a requested document are

exempt, “reasonably segregable’” ponions shall be provided. S&g 5 U.S.C. § 552(1)).

Consequently, ifyou determine that some 0r all 0f the information we have requested is exempt,

piease Specify the exemption you believe applies and provide me a copy 0f the remainder 0f the

information. We reserve the right t0 appeal any such decisions.

"fharm you for your assistance.

Sincerely,

MAS & LOCICERO PL
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Federal Bureau of investigation

Washingéon, 0.0. 20535

November 19. 2013

Ms. Cherie L. Pacheco
Thomas & LoCicero PL
801 South Boulevard

Tampa, FL. 33606
FOIPA Request No: 1238212-0
Subject: BOLLEA, TERRYIINVESTEGAHON
1N OCTOBER 2012 REGARDING
ALLEGATiONS OF ILLEGAL RECORDlNGS
OF TERRY BOLLEA AIKEA HULK HOGAN
ENGAGED 1N SEXUAL RELATIONS

Dear Ms. Pacheco:

This acknowiedges receipt of your Freedom of Information Act (FOIA) request to the FBI. The
FOiPA number listed above has been assigned to your request.

You have requested recoz'ds concerning one or more third party individuals. Because you have
requested information about a third party and the FBI recogaizes an important privacy interest in that

information to heip us process your request we ask that you provide one of the fol owing: {1) an authorization

and consent from the ind viduai (s) (:2 e express authorization and consent ofthe thi rd party); (2} proof of death

(i e proof that your subject Is deceased); or (3))a justification that the pubfic interestim disclosure outweighs
personal privacy (i e a clear demonstration that the public interest in désciosure outweighs personal privacy
interests) in the absence of gush information the FBI can ne ther confirm nor deny the existence 0f any
records responsive to your request which if they were to exist wou Ed be exempt from di sclosure pursuant to

FOIA Exemptions (b)(8} and (b)(7)(C) 5 U 8 C §§ 552 (b)(S) and {b)(?)(C)
‘

Express authorization and consent. If you seek disciosure 0f any existing records on ‘thié basis,

endosed is a Certification of identity form. You may make additional copies of this form if you are requesting

information on more than one individuak. The subject of your request shouid complete this form and then sign

it. Altematively. the subject may prepare a document containing the required descriptive data and have it

notarized, The original certification of identity or notarized authorization with the descriptive information must
contain a legible, originaf signature before FBE can conduct an accurate search of our records.

Proof of death. 1f you seek disciosure of any existing records 0n this basis? proof of death can be a

copy of a death certificate, Social Security Death index, obituary, or another recognized reference source.

Death is presumed if the birth date of the subject is more than 100 years ago.

Pubiic Interest Disclosure. If you seek disclosure of any existing records on this basis, you must
demonstrate that the public interest in disdosure outweighs personal privacy interests. In this regard, you
must show that the pubfic interest sought is a significant one. and that the requested information is likely to

advance that interest.

Fax your requestto the Work Process Unit at (540) 868-499? or mail to 1'30 Marcel Drive,

Winchesten VA 22602. if we do not receive a response from you within 30 days from the date of this letter.

your request will be closed, You must inciude the FOiPA request number with any communication regarding

this matter. -

For your information Congiess excluded three discrete categories of ¥aw enforcement and nationai

security records from the requirements ofthe FOIA See 5 U 8 C § 552(0) As such this response i3 limited

t0 those records if any exist that are subject to the FOIA This n8 a standard notification thatias g van t_o all our

requesters and should not be taken as an indication that excluded records do or do n’ot’. exist

You may fiie an appeai by writing to the Director Office ofl nformation PoiiIcy {01 P) U S Department
of Justice 1425 New York Ave NW Suite 11050 Washington D C, 205300001 or you may submit an
appeal through OlP’s eFOiA portal at httptixwww.iustice‘qowoipfefoiamorialhtmt. Your appeal must be
received by OlP within sixty (60) daya from the date of this Eefier in order to be considered timely. The
enveiope and the letter should be cleany marked “Freedom of Information Appeal.” Please cite the FOIPA
Request Number in any correspondence to us for proper ideatifioation of your request.
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FBI FACT SHEET

The primary function of the FBI is national security.

The FBI does not keep a file on every citizen of the United States.

The FBI was not established until 1908 and we have very few records prior to the 19203.

FBI files generally contain reports of FBI investigations of a wide range of matters, including counterterrorism,

counter-intelligence, cyber crime, public corruption, civil rights, organized crime, white collar crime, major thefts,

violent crime, and applicants.

The FBI does not issue clearances or non-clearances for anyone other than its own personnel or persons
having access to FBI facilities. Background investigations for security clearances are conducted by many
different Government agencies, Persons who received a clearance while in the military or employed with some
other government agency should contact that entity. Most government agencies have websites which are

accessible on the internet which have their contact information.

An identification record or “rap sheet” is NOT the same as an “FBI file.” It is a listing of information taken from

fingerprint cards and related documents submitted to the FBI in connection with arrests, federal employment,
naturalization or military service. The subject of a "rap sheet” may obtain a copy by submitting a written request to

FBI, Criminal Justice Information Services (CJlS) Division, Record Request, 1000 Custer Hollow Road, Clarksburg,

West Virginia 26306. Along with a specific written request, the individual must submit a new full set of his/her

fingerprints in order to locate the record, estabiish positive identification, and ensure that an individual’s records are

not disseminated to an unauthorized person. The fingerprint submission must include the subject’s name, date

and place of birth. There is a required fee of $18 for this service, which must be submitted by money order or

certified check made payable to the Treasury of the United States. A credit card payment option is also available.

Forms for this option and additionai directions may be obtained by accessing the FBI Web site at

www.fbi.gov/about-us/Cjis/background—checks/background_checks.

The National Name Check Program (NNCP) conducts a search of the FBl’s Universai Index (UNI) to identify any
information contained in FBI records that may be associated with an individual and provides the results of that

search to a requesting federal, state or local agency. Names are searched in a multitude of combinations and
phonetic spellings to ensure all records are located. The NNCP also searches for both “main” and “cross

reference” files. A main file is an entry that carries the name corresponding to the subject of a file, while a cross

reference is merely a mention of an individual contained in a file. The results from a search of this magnitude can
result in seVeral “hits” and “idents” on an individual. In each instance where UNI has identified a name variation or

reference, information must be reviewed to determine if it is applicable to the individual in question.

The Recordllnformation Dissemination Section (RIDS) searches for records and provides copies of FBI files

responsive to Freedom of Information or Privacy Act (FOIPA) requests for information. RIDS provides responsive

documents to requesters seeking “reasonably described information." For a FOIPA search, the subject’s name,
event, activity, or business is searched to determine whether there is an associated investigative file. This is called

a “main fiie search” and differs from the NNCP search.

FOR GENERAL INFORMATION ABOUT THE FBI, VISIT OUR WEBSITE AT
www.fbi.gov

7/1/13
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EXPLANATION OF EXEMPTIONS

SUBSECTIONS 0F TITLE 5, UNITED STATES CODE, SECTION 552

(A) specifically authorized under criteria established by an Executive order t0 be kept secret in the interest 0f national defense 01' foreign

policy and (B) are in fact properly classified t0 such Executive order;

related solely to the internal personnel rules and practices of an agency;

specifically exempted from disclosure by statute (other than section 552b 0fthis title), provided that such statute(A) requires that the matters

be withheld from the public in such a manner as t0 leave no discretion on issue, 0r (B) establishes particular criteria for withholding 0r refers

t0 particular types of matters t0 be withheld;

trade secrets and commercial 0r financial information obtained from a person and privileged or confidential;

inter-agency 0r intra-agency memorandums or letters which would not be available by law to a party other than an agency in litigation with

the agency;

personnel and medical files and similar files the disclosure 0f which would constitute a clearly unwarranted invasion of personal privacy;

records 0r information compiled for law enforcement purposes, but only t0 the extent that the production 0f such law enforcement records or

information ( A ) could reasonably be expected t0 interfere with enforcement proceedings, ( B ) would deprive a person of a right to a fair

trial or an impartial adjudication, ( C ) could reasonably be expected t0 constitute an unwarranted invasion 0f personal privacy, ( D ) could

reasonably be expected t0 disclose the identity 0f confidential source, including a State, local, 0r foreign agency or authority 0r any private

institution which furnished information on a confidential basis, and, in the case of record or information compiled by a criminal law

enforcement authority in the course 0f a criminal investigation, or by an agency conducting a lawful national security intelligence

investigation, information furnished by a confidential source, ( E ) would disclose techniques and procedures for law enforcement

investigations or prosecutions, 0r would disclose guidelines for law enforcement investigations 0r prosecutions if such disdosure could

reasonably be expected t0 risk circumvention of the law, 0r ( F ) could reasonably be expected t0 endanger the life 0r physical safety 0f any

individual;

contained in 0r related to examination, operating, or condition reports prepared by, 0n behalf of, 0r for the use 0f an agency responsible for the

regulation 0r supervision of financial institutions; or

geological and geophysical information and data, including maps, concerning wells‘

SUBSECTIONS 0F TITLE 5, UNITED STATES CODE, SECTION 5523

information compiled in reasonable anticipation of a civil action proceeding;

material reponing investigative efforts pertaining to the enforcement of criminal law including efforts to prevent, control, or reduce crime or

apprehend criminals;

information which is currently and properly classified pursuant to an Executive order in the interest Ofthe national defense or foreign policy,

for example, information involving intelligence sources 0r methods;

investigatory material compiled for law enforcement purposes, other than criminal, which did not result in loss ofa right, benefit 0r privilege

under Federal programs, or which would identify a source who furnished information pursuant to a promise that his/her identity would be

held in confidence;

material maintained in connection with providing protective services t0 the President 0f the United States or any other individual pursuant

to the authority of Title 18, United States Code, Section 3056;

required by statute to be maintained and used solely as statistical records;

investigatory material compiled solely for the purpose ofdetermining suitability, eligibility, 0r qualifications for Federal civilian employment

0r for access t0 classified information, the disclosure of which would reveal the identity of the person who furnished information pursuant to

a promise that his/her identity would be held in confidence;

testing 0r examination material used t0 determine individual qualifications for appointment 0r promotion in Federal Government service he

release 0f which would compromise the testing or examination process;

material used t0 determine potential for promotion in the armed services, the disclosure 0f which would reveal the identity of the person

who furnished the material pursuant t0 a promise that his/her identity would be held in confidence.

FBI/DOJ
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U.s nepmmem «Justice Certification 0f Identity

FORM A?NROVED OMB N0. 11930016
EXPIRES 1083?”

Privacy Mt Statement. in accordance with 28 CPR Section léalid} personal data sufficient to identéfy the individuais subxm’th‘ug requcsu. by

magi under the Puma}: Ac: of 19M, S U S C Section $522, 13 required. ’ic pmpoae of this Solicitation 1g to engure that the records 0f indmdusig

Wm arc tho subject ef L18 Depewnent of Justice. syssems of Iecords am not wrongfully disciosed by the Depmuwm. Requws m‘l} no: be

procesmd Sf this information i9: not firmisheci 373586 infonnation (m this farm may subject the requemer to criminal penalties maker E8 USO
Section 1001 major 5 LZSKL‘, Section 5523mm),

Public. repomng burden for this; coilection of mformation is estimated to average 0 59 hows per response, inciudjng the 11mg f0! reviewing

insswciions, gwwhing existing data sourcee, gathering and mamtm’m’ng the data medal? um} compleimg and zwicwing tho wllectmn of

informatmn. Suggesmm for reducing this burden may be anbzmtted to the Office <31" Iafermatwn anti Regulatory Affaima Office 0f Management

and {éudgcg Pubiéc U se Reports proj cot {I 103-0016}, Wmhingtozz, QC 20503.

Full Name cf Requester
‘

Citizenship Straws
z

Social Security Number 3

Current Address

Date 0f Bifih Place of Birth

I declare under penalty of perjury under the laws of the United States oi“ America that the foregoing is true and cornea” am} that I am the person

named abom am: i undcmmnd that any faisifzcation of this statement is punishable under the provisions of 18 U.S.C. Section 1001 by a fine of

n01 more than $10,000 or by imprisonment 0f nm more ihém five years or both, and that requesting or obtaining any record(s) under false

plummets i3 pnnighable under the pmviximm of 5 (5.30 5523(ix3) by a Yum 0f not more than $3,000.

Signature
a Date

OPT IONAL: Authorization t0 Release Information to Another Person

Tms farm 13 also to be oompieted by a mqueatcr who is authoxmng Information relating t0 himself or hemii‘ to be. rel eased w another gamma.

Funner, pmsuant {o 5 USC. Section 552a{b),1 authcmza the US, Department ol‘Justice 10 reicase any and ali infomau’on relating to me to:

Print or Type Name

lNamr: of individual who us the subject of the record(s) sought

zlndwidual submitting a request under the Privacy Act of 19?»? must be either “a citizen 0f the United States or an alien lawfully

admitted for pennancni resicéence,“ pursuant m S {?_S‘C Section 55238;}(2) Requests: WIEI be processed as Freedom 0f 1nformati<m Act

requests pursuant to S USC. Section 552, rather than Privacy Act requcm; for individualg who are not United States citizens or aliens

lawfully admitteé for permanent msxlence.

sproviding your mciai security number is voluntary. You arc asked to prov éde year social Security number only to facilitaic the

identification of records relating to you. Without your sociai security number, ihc Department may be unable to locate any or 311 records

pertaining to you.

‘Signaiure of mdividuai who L3 the subject of the record sought.

FORM DOI~36I
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to the

Declaration 0f Gregg D. Thomas



Case 8:15-cv-01202-SCB-EAJ Document 5—21

THOMAS&
LOCICERO

\mcmlwz' I”. ZUH

\"I.\ ICI.I’.("I‘R()NI(’ MAIL

1) 1Hk} \1. H'ii’dk L'Ikicffi

Ix’gwud 1:11lo 213131an Uimcmimiim: X

i \uzngm‘wm Dix ixiun

wiinii

1 CM{mi

l x mle Burma: 01' lslx'cxtigzlainn

i) gm’imcm 01' Itzsiicc

17i}\1;:cc}all rim:

\\ iztciwstcr. \ :\ 33b03-4343

Plume: {MU} X(sSHLSUU

i‘;!\:i “WU; 8{)8—~¥‘)‘}?

inigmultmlas jib; gm

Re: I’r'ccdum of lnf’ormatiun 9 I’rixzim Au Rm

1)qu \Ez'. Hard)“

Hzi i, a: chucxt tunic: kin: ifccalum uI‘Im’ns‘n

tisc’rl mam \cL 5%.S.(.§5>2;

1.231; ‘zn aiming} Mm:

\L u’ f’hfi’fa‘vu 1' {1.56333 (i :33;

i iiqrgh} z'cquwl xiixc‘émm’c nlkm} 4m!

llln’l

mini! \x‘!

({‘i‘cwnzx i i;2\\:\cr \chiizz. I I

i’ m umnunéznz mi

Agaimi i! bf. lgz‘r} (iczzc Iinlica, Lumm pr‘otbxsiomli} m ”I iuik Elugxmfw

.\n §3i%lf~$~i"~i'i-i*1i 111.: L i: (1.;

LEN Is‘x.‘\-i\i~ 1:! Elm” puxw'xwwii.

saitcd Shah‘s Dcpziz‘uncm mi .laaxkivc. muimlin; \xizimm Mm:

Filed 05/20/15 Page 2 0f 4 PagelD 156

Tampa

11ml

(”I U}.\”I. 5 1'8 (fl § 55:” :zzzd

\CLE‘QUJ‘. {33 \Qx‘IE’LfUE s':

mum iizc ngcucics dmcz‘iixxi



Case 8:15-cv-01202-SCB-EAJ Document 5—21 Filed 05/20/15 Page 3 0f 4 PagelD 157

David M. [-iardy

November ’3. 2014

Page 2

below, relating to an investigation and complaints or requests I‘or investigation. concerning

rccording(s) of Terry Gene Bollca afkfa “Hulk Hogan" engaged in sexual relations with Heather

Clem. This request includes, but is not iimited to:

o records reflecting any communications wiih Mr. Boilca or his cmmsct:

o any statements made by Mr. Bolica or his counsel:

o any records relating to video recording(s) oi“ Mr. 8011ch engaged in sexual

relations with Heather Clem;

o any records concerning such video rccording(s). including Ihc rccordi:1g(s)

{hemsclvcs;

o any records relating to the source and distribution oi‘such video rccorfiings): and

o records relating to any attempt t0 disseminate such video rccording{s}. including

any attempt to sell such video rccording(s) Io Mr. Bollca 0r his counsel.

'I‘o assist you and your components in tailoring your searches. the ibllowing keyword
search protocol is reasonably likely to reIum responsive records:

[“'I”crry Bolica” OR “Terry Gene Bollea“ 0R “fluik Iviogan" OR “1 iogan"

OR “David I'louston" OR “dhouston@houstonatPawcom" 0R “Charles

Harder“ OR “Charles J. Harder" OR "chardcr@i*iMAfirmxom” OR
“chardcr@wrslawyers.com" OR “Ken Turkcl” 0R "Kcnnclh 'l‘urkci“ OR
“KTurkcl@bajocuva.com“}

»ANI)-

[“(iawkcr” OR “Sex 'I‘ape” 0R "Todd Alan Clem" 0R “liuhbu Clem“ 0R
”Bubba the Love Sponge Clem” OR “Heather Clem“ OR “I leather Cole”

OR “Keith Davidson" OR “Viima Duane” 0R “Matt Lloyd“ 0R "Man
Loyd")

‘l‘his request includcs‘ ban is not limited to, records maintained by Ihc l~'cdcm1 Bureau 01‘

Investigaiion‘ both at its Headquancrs in Washington. DIS. and its ‘i'ampa I'icid office {the “FBI
Records“). In connection with the FBI Records, we request that in addition to searching all files

and communications in the records of its ficid offices reasonably likely 10 comain responsive

records. the I‘BI perform the above~mcmioned keyword searches in both the “main“ and “cross~

reference“ files in its Central Records System. For your information. simiiar requests have been
5cm Io the I‘Ixccutivc Office for US. Attorneys and {he Criminal Division of’thc Departmcm 01‘

Justice.
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David M. Hardy
November '3‘, 2014

Page 3

I have enclosed Certifications of Identity and Authorization to Release Infomwtion

(I’orm DOJ-L‘sél
} that have been executed by Mr. Bollea and three 0f his lawyers, David

l’Iouston, Charies Harder. and Ken Turkct. See Exhibit A (Certifications). Please note, Mr.

Boliea believes that records relating t0 the investigation arc not relevant to his litigation against

Gawkcr Media, but he and his counsel have provided the signed Certifications based 0n a court

order in the above referenced action. See Exhibit B (Special Discovery Magistrate‘s Report am}

Recommendation ordering Certifications to be signed, Order of the Court adopting that

Recommendation, and Order 0f the Second District Court of‘AppcaI dismissing Mr. Bolica’s

petition for a writ 0f ccrtiorari appealing from that Order).

I also have enclosed a Certification of Identity and Authorization to Release Informalion

{Form I)OJ~361) that has been executed by I-lcather Dawn Cola: iE’Rz’a Heather Clem. See {Exhibit

C (Certification).

Please produce copies of the records in the original form in which lhcy are maintained.

We consent in advance to pay search and duplication charges up 10 $300. In order 10 avoid

delay, if‘ you have any questions about this rcquesl, please contact me by email. Iclcphonc 0r fax.

rather than relying upon regular mail. You may reach me by email at gthomas@llo]awfirmcom.
by telephone at {81 3) 984-3060, 0r by fax at (813} 984-30330.

Finally, in connection with the ongoing litigation in Florida. Gawkcr Media and Mr.

Bollea have agreed, and the court has ordered‘ that any DVDS 0r other video footage {hat is

provided in response to this request should be piaccd in a scaled envelope addressed to Judge

James R. Case (Rat), the Specia} Discovery Magistrate who is overseeing 3}] discovery in this

case. Consequently, please allow Judge Case t0 personally pick up thc scaled envelope

containing any DVDS or other video footage from either the I’Bl‘s ’I”ampa field office 0r the

0mm ofthc United States Attorney for the Middle District 01‘ Florida. All other documents can
and should be provided directly t0 me.

When you complete your work on this request, please call mo so that I can alert Judge
Case that he can pick up any DVDS or other video Foolagc and can arrange for a courier to pick

up the other documents.

'l‘hank you for your assistance with this request.

'I‘l JOMAS & LOCICIERO Pl,

By: xix? Gram: 3). ?}‘wmm
Gregg I). 'I'homas

601 South Boulevard

9.0. Box 2603 (33601)
'I‘ampa. FL 33606
Telephone: (8 l 3} 984-3060
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to the
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Tam a

601 South Beuievara Tampa. FL 33608

T A S h a gnawwsavaom :ax 81383;»3em zo‘mee semesme

South Florida

sh 931303-3416 {m 9544093315

8‘16? Lakes Worth Road, Ste EM. Lake Worth FL 15346?

oh Sé1é§48»1433 fax 5618404432

zmw Imp.) .«f‘rrt‘ m'r

Gregg D, Thomas
Durect {)sal: (813} 984-3066

gthomasakiolemfirm‘Com

Reply to: Tampa

November 7. 30 I 4

VIA ELEC'I‘RONIC MAIL

Susan 1%. (icrson. Acting Assistant Director

I’()Iz\f’1’ri\‘acy Unit

Iixcculivc 0mm: I‘m” United Stator; NIomcys
Department offilusticc

Room 7300. {>00 1i Street. NW.
Washington. DC 20530-0001

Phone: {303) 353-6030

l‘ax: (302) 353-604?

I'SAIX).I’()I:\.chucsls t: usdojgox’

Re: Freedom of Information 3 Privacy Act Request

Dear Ms. (Emmi:

'I‘hir; is a request under tho Freedom of Inibrmation Act ("I‘UIA"). 5 13.8.6. § 553. and

11k: Privacy Act. 5 [1.8.0 § 533321.

I am 1m (mommy who represents (iawkcr Median I‘LC‘ in connection with z: lawsuit 1':ch

againsl i1 by 'l’crry (3cm: 13011ch known pr<3ibssi0nz111}’ as "I {qu Hogan.“ in I‘lurida state Court.

Sec 802M: x: (?em. e: (fo No. 12012447-(71-0] 1 (Il‘Ia. (fir. CL).

I hereby r‘cqucxz disclosure oi‘zmy 21nd 211] records in Ihc possession. custody or control of

the United States; Department ofiuslicc. including wilhoul limitation Ihc agencies cicacrihcd

bclmx'. relating Io 2m im‘cxtiguiion. and complaints or requests I‘m“ im‘cxligzuion. cunccming
I‘ccordingm oH‘cn‘y (icnc Boil *2: w‘kf‘a ”Huik Hogan“ engaged in sexual relations: with Heather

Clem. 'I'his request includes. but it; mm limited m:

o records rclkcling any conmmniwtions with Mr. Bollca or his counsel:
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Susan B. Gerson

November 3’, 2014

Page 2

o any statements made by Mr. Bollca or his counsci;

0 any records relating to video recording(s) of Mr. Bollea engaged in sexuai

relations with Heather Clem;

o any records concerning such video recording(s), including the rccording(s)

themselves;

o any records relating to the source and distribution of such video rccording{s); and

o records relating to any attempt t0 disseminate such video rccording(s), including

any attempt to sell such video rccording(s) t0 Mr. Bollea or his counsel.

To assist you and your components in taiioring your searches‘ the following keyword

search protocol is reasonably likely to return responsive records:

[“Terry Bollea” OR “Terry Gene Bollea” OR “Hulk Hogan“ OR “I'Iogan”

0R “David Houston” OR “dhouston@houstonatiawcom“ 0R “Charles

Harder” OR “Charles J. Harder” OR “charder@HMAfirm.com” 0R
“chardcr@wrslawycrs.com” OR “Ken 'I‘urkel” 0R “Kenneth Turkcl" OR
“KTurkel@bajocuva.com”]

~AND-

{“Gawker” OR “Sex Tape” OR “Todd Alan Clem” OR “Bubba Clem" OR
“Bubba the Love Sponge Clem" OR “Heather Clem” OR “i~lcathcr Cole”

0R “Keith Davidson” OR “Viima Duartc" 0R “Matt Lloyd” OR “Matt

Loyd”]

This request includes, but is n01 limited to, records maintained by the Office of the

United States Attorneys and the Office of the United States Attorney for the Middle District of

Florida. For your information, an identical request has been sent to the Criminal Division of the

Department ofjustice, and a similar request has been sent 10 the FBI.

1 have enclosed Certifications of Identity and Authorization 10 Release Information

(Form 1303-36!) that have been executed by Mr. Bollea and three 0f his lawyers. David

Houston, Charles Harder, and Ken Turkel. See Exhibit A (Certifications). Please note, Mr.

Bollca believes that records relating t0 the investigation arc n01 relevant 10 his litigation against

Gawker Media, but he and his counsel have provided the signed Certifications based on a court

order in the above referenced action. See Exhibit B (Special Discovery Magistrate’s Report and
Recommendation ordering Certifications 10 be signed, Order ot‘the Court adopting that

Recommendation, and Order 0f the Second District Court of Appeal dismissing Mr. Bollea’s

petition for a writ ofccrtiorari appealing from that Order).
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Susan B. Gerson

November 7, 2014
Page 3

1 also have enclosed a Ccflification 0f Identity and Authorization t0 Rcicasc Infomnation

(Form 001-361) that has bccn executed by Heather Dawn Cole lefa lvleather Clem. See Exhibit

C (Ccniflcation).

Please produce copies 0f the records in the original form in which they arc maintained.

We consent in advance t0 pay search and duplication charges up 10 $500. In order Io avoid

delay, if you have any questions about this request, please contact me by email, telephone 0r fax.

rather than relying upon regular mail. You may reach me by email a1 gthomastgigtlolawfimxcom.

by telephone at (813) 984-3060, 0r by fax at (8 1 3) 984—3070.

Finally, in connection with the ongoing litigation in Florida. Gawkcr Media and Mr.

Bollea have agreed, and thc court has ordered, that any DVDS 0r other video footage that is

provided in response to this request should be placed in a sealed envelope addressed 10 Judge

James R. Case (Ret.), the Special Discovery Magistrate who is overseeing all discovery in this

case. Consequently, please allow Judge Case to personally pick up the sealed envelope

containing any DVDS 0r other video footage from either the FBI‘S Tampa field office 0r the

office of the United States Attorney for the Middle District 01‘ Florida. All other documents can

and should be provided directly 10 me.

When you complete your work 0n this request, please call me so that I can alert Judge

Case that he can pick up any DVDS 0r other video footage and can arrange for a courier 10 pick

up thc other documents.

Thank you for your assistance with this request.

THOMAS & LOCICERO I’I,

By: 2’3? Gregg: D. ??zomas

Gregg D. 'l‘homas

60] South Boulevard

PO. Box 2602 {33601)

Tampa, FL 33606
'l‘clephonc: (8 I 3) 984-3060

Facsimile: (8 l 3) 984—3070
gthomas@tlolawi‘1m1.com

Enclosures

cc: Hon. James R. Case, Special Discovery Magistrate. Circuit Court oi'thc Sixth Judicial

District, Florida

Charles .l. Harder, Esquire, Counsel for ’l'crry Bollea

Mr. Robert Mosakowski, Office of the US. Attorney for the Middle District 01‘ Florida

Mr. Andrew Sekala, Federal Bureau of Investigation, Tampa l’icld Office
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v.8. Department of Justice

Federal Bureau of investigation

Washingfon. QC. 20535

January 29, 2015

Mr. Gregg D. Thomas
Thomas 8. LoCicero PL
601 South Boukevard

Tampa. FL 33606

FOIPA Request No: 12382124301
Subject: BOLLEA, TERRY

Dear Mr. Thomas:

This is in reference to your Freedom of Information Act (FOIA) request.

This letter is in response to your letter dated November ‘3, 2014. The Federal Bureau of

Investigation (FBI) has located approximately ,1_1_§,8, pages of recofds potentially responsive to the subject of

your request. Per you: request. you have also asked for copies of video material refiated to your subject.

Information in the flies reveat that there are 2 Compact Discs {CBS} consisting of video materiai that is

potentially responsive to the sub}ect of your request. By DOJ regulation, the FBI notifies requesters when
anticipated feet; exceed $25.00 There Es a duplication fee for the release of information in CO format (s_eg 28
C.?.R. §18.11 and 18.49). Per DOJ reguiation‘ the FBI notifies requesters when anticipated fees exceed
$25.00.

Releases are made on Compact Disc (CD) unless otherwise requested‘ Each CD contains

approximately 500 reviewed pages per re¥ease. The 500 page estimate is based on our business ptactioe of

processing medium and Iarge track cases in segments. DOJ regutations provide 100 pages or the cost

equivalent ($10.00) free of charge. If all potentialty responsive pages are released. you M11 owe 50.00 in

duplication fees to receive the retease or: CD a CBS at $151K} less $10.00 credit). Should you request that

the release be made in paper. you wiil owe $36.80 in duplication fees.

Piease remember this is only an estimate‘ and some of the information may be withhefd in full

pursuant to FOWPrivacy Act exemption(s). Also. some information may not be responsive to your subject.

Thus. the actual charges could be less. No Qagment ig reguireg at this time. However. you must notify

us in writing within thirty (30) days from the date of this letter of your format decision (paper or CD).
You must a¥so indicate your preference in the handling of your request in reference to the estimated
duplication fees from the following four {4) options:

__ l am wining to pay estimated duplication fees up to the amount specified in this letter‘_ i am wilting to pay duplication fees of a diffearent amount.
Please specify amount:

Provide me 100 pages or the cost equivalent ($10.00) free pf charge.

Canoe! my request.

If we do not receive your duplication format decision andfor estimated duplication fee selection within

thirty (30) days of the date of this notification, your request will be closed. Include the FOlPA Request
Number listed above in any communication regarding this matter.

YOu have the opportunity to reduce the scope of your request; this will accelerate the process and
could potentialiy mace your request in a smaller processing queue. This may also reduce search and
duplication costs and allow for a more timely receipt of your information. The FBI uses a three-queue
processing system to fairiy assign and process new requests. Requests track into one of the three queues
depending on the number of responsive pages - 500 pages or less (small queue}, 501 pages to 2500 pages



Case 8:15-cv-01202-SCB-EAJ Document 5—23 Filed 05/20/15 Page 3 0f 3 PagelD 165

{medium queue). or more than 2500 pages (large queue). Small queue cases usualiy require the least time

to process.

Please advise in writing if you would like to discuss reducing the scope of your request and your
witiingness to pay the estimated search and duplication costs indicated above. Provide a telephone number,
if one is avaiiable. where you can be reached between 8:00 am. and 5:00 p.m.. Eastern Standard Time. Mail

your response to: Work Process Unit; Record lnformationfDiasemination Section; Records
Management Division; Federal Bureau of Investigation; 1‘10 Marcel Drive; Winchester. VA 22802. You
may also fax your response to: 54086849923. Attention: Work Process Unit.

Sincerely.W
David M. Hardy
Section Chief,

Recordflnformation

Dissemination Section

Records Management Division
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Tgmga

601 South Bousevatd. Tampa, FL 33666

T H O M A S 8
pk 813-984.3060 fax8f3~984~39m to“ free 88689533100

§guth Flotida

L O C I C E R O 401 SE 12th Stteet. Ste, 389. Fort Lauderda¥e, FL 33316
ph 954303-3418 {ax 9W~5615

8481 Lake Wont: Road. Ste, TM‘ Lake Worth. FL 3348?

9h 56143404433 iax 5613404432W
Gregg I). Thomas

Durect Dial: (813} 9848066

gthomas©tlolawfirm£om

February 3, 2015

VIA FACSIMILE

Work Process Unit

Record InfomationfDissemination Section

Records Management Division

Federal Bureau of Investigation

1'30 Marcel Drive

Winchester, VA 22602

Facsfmile: (540) 868-499?

Re: FOIPA Request No. 1238212—001

Subject: Bollca, Terry

T0 Whom It May Concern:

I write in response t0 the correspondence sent by David M. Hardy on January 29, 201 5

concerning FOIPA Request N0. 1238212~001. I would like to receive the records 0n CD, and I

am willing to pay for the complete cost Ofduplication, estimated to be $50 for four CDS ‘ {As

noted in my original request dated November '3, 2014, I am willing to pay estimated duplication

fees up to $500.)

I wouid greatiy appreciate the Bureau expediting my request. As I cxpiained in my
November '3 request, I am an attorney who represents Gawkcr Media, LLC in connection with a

lawsuit filed against it by Terry Gene Bollea, known professionally as “Hulk Hogan," in Florida

state court See 801386: v. Ciem. exal, N0. 1201244?-CI~011 (Fla. Cir. CI.) Since the time the: I

submitted my request, the court has scheduled the trial in the case to begin on July 6, 201 5. And,
the requested records are relevant t0 depositions currently scheduled for early April. in

connection with a discovery cut~0ff0prril I0. 201 5.
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Work Process Unit, FBI

02239015

Page 2 0f 2

Finally, please note that in connection with thc ongoing litigation in Florida, Gawker
Media and Mr. Bollea have agreed, and the court has ordered, that any video footage that is

provided in response to my request should be placed in a sealed envelope addressed t0 Judge

James R. Case (Rat), the Special Discovery Magistrate who is overseeing all discovery in this

case. Judge Case will pcrsonaliy pick up the scaied envciopc containing any video footage from

either the FBI’S Tampa field office 0r the office 0f the United States Attorney for the Middle

District of Florida. A1] other documents can and should be provided directly to me.

When you compiete your work on this request, please call me so that I can alert Judge

Case that he can pick up the Video footage and can arrange for a courier to pick up the other

documents.

In the meantime, to avoid delay, if you have any questions about this request, please

contact me by email, teicphone or fax, rather than relying upon regular mail. You may reach me
by email at gthomas@tloiawfirm.com, by telephone at (813) 984-3060, 0r by fax at {8 13) 984-

3070.

Thank you for your assistance With this request.

Sincerely,

IHOMAS & I 0C1ChRO PLAWL
Gregg D. Thomas
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U.S. Department of Justice

Federal Bureau of Investigation

Wasbfngton. O. C. 20535

February 4‘ 2015
Mr. Gregg D. Thomas
Thomas & LoCicero P1.

601 South Boulevard

Tampa‘ FL 33608

FOIPA Request No.2 1238212001
Subject: BOLLEA, TERRY

Dear Mt. Thomas:

This responds to your Freedom of infomatioanrivacy Act (FOIPA) request.

The material you requested is located in an investigative file which is exempt from disclosure

pursuant to 5 U.S.C. § 552(b}(‘?)(A). 5 [1.8.0. §552(b){?)(A) exempts from disciosure:

records 0r information compiied for law enforcement purposes, but only

to the extent that the production of such law enforcement records or

information couid reasonabiy be expected to interfere with

enforcement proceedings...

The records responsive to your request are law enforcement records; there is a pending or

prospective law enforcement proceeding relevant to these tesponsive records. and release of the information

in these responsive records could reasonabiy be expected to interfere with enforcement proceedings. For a

further explanation of this exemption, see the enclosed Explanation of Exemptions.

In accordance with standard FBI practice and pursuant to FOIA exemption (b)(YxE); Privacy Act

exemption {j}(2} [5 USO § 55235528 (b){?)(E)X(j)(2}]. this response neither confirma nor denies the existence

of your subject‘s name on any watch lists.

For your information. Congress exciuded thtee discrete categories of law enforcement and national

security records from the requirements of the FOIA. §§_e_ 5 US. C. § 552(6) (2006 & Supp. IV (2010}. This

response is limited to those records that are subject to the requirements of the FOIA. This is a standard

notification that is given to all our requesters and should not be taken as an indication that excluded records

do. or do not. exist.

You may file an appeal by writing to the Director. Office of Information Policy (OIP),, U.S. Department
of Justice. 1425 New York Ava. NW. Suite 11050, Washington. 0.0 20530—0001, or you may submit an
appeai through OiP's eFOlA portai at httptfw.iustice.qovfoipfiefoiamodal.htmt. Your appeal must be
received by OIP within sixty (60) days from the date of this letter in order to be considered timeiy. The
envelope and the letter should be clearly marked "Freedom of Information Appeal." Please cite the FOIPA
Request Number in any correspondence t0 us for proper identification of your request.

Sincerely,W
David M, Hardy
Section Chief.

Racetdfinformation
Dissemination Section

Records Management Division

Enclosures (2}
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FBI FACT SHEET

The primary functions of the FBI are national security and law enforcement.

The FBI does not keep a fiIe on every citizen of the United States.

The FBI was not established until 1908 and we have very few records prior to the 19203.

FBI files generally contain reports of FBI investigations of a wide range of matters‘ including counterterrorism,

oounterdnteltigence, cyber crime, public corruption, civfi rights, organized crime, white collar crime, major thefts,

violent crime. and appricants.

The F81 does not Issue clearances or non‘ctearances for anyone other than Its own personnel or persons
having access to FBI facilities. Background investigations for security clearances are conducted by many
different Government agencies. Persons who received a clearance while in the military or employed with some
other government agency should contact that entity. Most government agencies have websites which are

accessible on the internet which have their contact information.

A criminal history summary check or “rap sheet” is NOT the same as an “FBI file.” It is a listing of information

taken from fingerprint cards and related documents submitted to the FBI in connection with arrests‘ federal

employment. naturalization or military service. The subject of a "rap sheet” may obtain a copy by submitting a

written request to FBt. Criminai Justice Information Services (CJiS) Division. Record Request 1000 Custer Hotlow

Road, Clarksburg, West Virginia 26306“ Along with a specific written request, the individua1 must submit a new full

set of hisfher fingerprints in order to Pocate the record, establish positive identification, and ensure that an

individual‘s records are not disseminated to an unauthorized person. The fingerprint submission must inciude the

subject’s name. date and place of birth, There is a required fee of $18 for this service, which must be submitted by

money order or certified check made payable to the Treasury of the United States, A medit cam payment option is

also avaiiable. Forms for this option and additional directions may be obtained by accessing the FBI Web site at

WWW.fbi.govfabout-usfcjisfbaokgroundchecksfbackground_checks.

The National Name Check Program (NNCP) conducts a search of the FBl’s Universal Index (UNI) to identify any

information contained in FBI {ecords that may be associated with an individual and provides the resufts of that

search to a requesting federal, state or local agency. Names are searched in a multitude of combinations and
phonetic spefimgs to ensure an records are located. The NNCP aiso searches for both “main” and “cross

reference” files. A main me is an entry that carries the name corresponding to the subject of a fife. while a cross

reference is merely a mention of an individual contained in a file. The results from a search of this magnitude can
result in several “hits” and “idents” on an individual, 1n each instance where UN! has identified a name variation or

reference, information must be reviewed to determine if it is applicable to the individual in question.

The Recordfinformation Dissemination Section (R108) searches for records and provides copies of F81 files

responsive to Freedom of Information or Privacy Act (FOIPA) requests for information. RIBS provides responsive

documents to requesters seeking “reasonany described information” For a FOIPA search. the subject‘s name,
event, activity or business is searched to determine whethef there is an associated investigative file. This is called

a “main file search“ and differs from the NNCP search.

FOR GENERAL. wmammow ABOUT me FBI, V1317 OUR waasrrs A7W
136314
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EXPLANATION OF EXEMPTIONS

SUBSECI‘IONS 0F TITLE 5, UNITED STATES CODE, SECTION 552

(A) specifically antherized under criteria estabhshed by an Executive order to be kept secret in the interest of national defense or foreign

policy and (B) arc in fact propcriy ciassificd to such Executive order;

related solely to the internal personnel rules and practices of an agency;

3pccifically exempted from disclosure by statute (other than scctton 552k) of this title), provided that such statute {A} requires that the mattcrs

be withheld from the pubiic in such a manner as to leave r20 discretion on issue, or (B) estabiishes particuiar criteria for withholding or refers

to particular typcs of matters to be withheld;

trade secrets and commercia} or financial infoxmation obtained from a parser} and priviicgcd o: confidentiai;

inter~agency or intravagcncy mcmorandums or letters which would not bc available by law t0 a party other than an agency in litigatioa with

the agency;

pcrsennc! and medical! mes and simiiar files the disclosure of which would constitute a cleariy unwarranted invasion of personal privacy;

records 0r information compiled for law enforcement purposcs, but only to the extent that the production of such law enforcement records or

information ( A } ccuid reasonably be expected to interfere with enforcement proceedings, i B )would deprive a person ofa right to a fair trial

or an impartial adjudication, i C ) could reasonably be expected to constitute an unwarranted invasion of personai privacy, ( D } could

reasonably be expected to disciose the identity of cenfidential saurce, including a State, local, or foreign agency or authority or any private

institution which furnished information on a confidentiai basis, anti‘ in the case of record or information compiled by a criminal law

enforcement authority in the course of a criminal investigation, or by an agency conducting a lawful national security inteliigencc

investigation, information furnished by a confidential source, { E )would disclose techniques and procedures for law enforcement

investigations or prosecutions, or would disclose guichincs for iaw enforcement investigations or prosecutions if such disciosurc could

reasonably be expected to risk circumvention of the law, or ( F ) could reasonably be expected Io endanger the life or physical safety of any

individual;

contained in 0r related to examination, operating, or condition rcpons prepared by, on behalfof, or for the use ofan agency responsible for the

reguIation or supervision of financial instituzians; or

geological and geophysical information and data, inctuding maps, concerning wells.

SUBSECTIONS 0F TITLE 5, UNITED STATES CODE, SECTION 5523

information compiled in reasonable anticipation of a civif actien proceeding;

materia} reporting investigative efforts pertaining to the enforcement ofcriminal law including efforts to prevent, control, or reduce crime 0r

apprehend criminals;

information which is currently and properly ciassificd pursuant to an Executive order in the interest 0f the national defense or foreign policy,

for example, information invow‘mg intelligence sources 03‘ methods;

investigazory materiai compiled for law cnforccmcnt purposes, other than criminal. which did not result in Ioss of a right, benefit or privilege

under Federal programs, or which would identify a source who Furnished Enfermation pursuant t0 a promise that hisfhcr identity would be

held in confidence;

material maintained in connection with providing protective services to the President of the United States or any other individual pursuant

to the authority ofTitlc 18, Uniied States Codex Section 3056;

required by statute t0 be maintained and used solely as statistical records;

investigator): material compiled solely for the purpose ofdctermining suitability, cligibiiity, or qualifications for Federal civilian employment
or for access to classified iaformation, [he disctosurc ofwhich would reveal the identity of‘ the person who furnished information pursuant lo

a promise: that hisfhcr identity would be heid in confidence;

testing 0r examination material used w determine individual qualifications for appointment 0r promotion in Federal Govcmmcnt service ho

release of which woufd compromise the testing or examination process;

material used to determine potential for promotion in the armed services, the disclosure of which would reveal the identity ofthc person

who furnished the material pursuant t0 a promise that hisfhcr identity would bc hcid in confidence.

FBIKDOI
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U.S. Department 0f Justice

Office 0f Information Policy
Suite 1 I 050
1425 New YorkAvenue, NW
Washington, DC 20530-0001

Telephone: (202) 514-3642

Gregg D. Thomas, Esq.

Thomas & LoCicero Re: Appeal Nos. AP—2015—02411 &
601 South Boulevard AP—2015-02440

Tampa, FL 33606 Request N0. 1238212—001

gthonmsfimlolawfirm.com CDTzTAZ

VIA: E-mail

Dear Mr. Thomas:

You appealed on behalf of your client, Gawker Media, LLC, from the action of the

Federal Bureau 0f Investigation on its request for access t0 certain records concerning Terry

Gene Bollea, otherwise known as "Hulk Hogan," and Heather Clem. I note that your appeal

concerns the FBI's withholding 0f records under Exemption (7)(A).

After carefully considering your appeal, I am affirming the FBI'S action on your client's

request. The Freedom 0f Information Act provides for disclosure of many agency records. At
the same time, Congress included in the FOIA nine exemptions from disclosure that provide

protection for important interests such as personal privacy, privileged communications, and

certain law enforcement activities. The FBI properly withheld certain information in full

because it is protected from disclosure under the FOIA pursuant t0 5 U.S.C. § 552(b)(7)(A).

This provision concerns records 0r information compiled for law enforcement purposes the

release 0f which could reasonably be expected to interfere with enforcement proceedings.

Furthermore, I am denying your client’s request that we itemize and justify each item 0f

the information withheld. You are not entitled t0 such a listing at the administrative stage 0f

processing FOIA requests and appeals. fl Bangoura V. U.S. Dep't of the Army,
607 F. Supp. 2d 134, 143 n.8 (D.D.C. 2009).

Finally, I note that by letter dated March 23, 2015, this Office informed you that your

additional administrative appeal from Request No. 1238212—001 had been received by this

Office and would be assigned for adjudication under Appeal N0. AP-201 5-02440. However, this

Office subsequently learned that your appeal file was a duplicate of Appeal No. AP-2015—0241 1.

In light 0f these circumstances, I am administratively closing Appeal N0. AP-2015—02440 in this

Office. This Office inadvertently opened two appeal files for the faxed and mailed copies of

your appeal letter.

Please be advised that this Office’s decision was made only after a full review 0f this

matter. Your appeal was assigned t0 an attorney with this Office who thoroughly reviewed and
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-2-

analyzed your appeal, your client‘s underlying request, and the action of the FBI in response to

your client‘s request.

If your client is dissatisfied with my action 0n your appeal, the FOIA permits it to file a

lawsuit in federal district court in accordance With S U.S.C . § 552(a)(4)(B).

For your information? the Office 0f Government Infonnation Services (OGIS) offers

mediation services t0 resolve disputes between FOIA requesters and Federal agencies as a non—

exclusive alternative t0 litigation. Using OGIS services does not affect your client’s right t0

pursue litigation. The contact infomation for OGIS is as follows: Office 0f Government
Information Services, National Archives and Records Administration? Room 2510, 8601 Adelphi

Road, College Park, Maryland 20740-6001; e-mail at ogis@nara.g0v; telephone at 202-741-

5770; toll free at 1-877—684-6448; 01‘ facsimile at 202341—5769.

Sincerely,

5J632015

R y
‘

‘
. lX r' “V *- »

/ “- "‘<
'

s -_,

Sean R. O'Neifi

Chief, Adrrinistrative Appeals Staff

Signed by: Sean O‘Neill
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IN THE UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

TAMPA DIVISION

GAWKER MEDIA, LLC and
GREGG D. THOMAS,

Plaintiffs,

v. Case No. 8:15-cv-O1202-SCB-EAJ

THE FEDERAL BUREAU OF
INVESTIGATION and THE
EXECUTIVE OFFICE OF
UNITED STATES ATTORNEYS,

Defendants.

DEFENDANT’S RESPONSE TO PLAINTIFFS’ DISPOSITIVE
MOTION FOR SUMMARY JUDGMENT AND MEMORANDUM OF LAW

Defendants, the Federal Bureau of Investigation (“FBI”) and the Executive

Office of United States Attorneys (“EOUSA”), hereby respectfully respond to

plaintiff’s motion for summaryjudgment. Plaintiffs’ motion should be denied for the

following reasons:

|. Undisputed Facts

1. On November 8, 2013, Gawker submitted a Freedom of Information

Act (“FOIA”) request to the FBI and the EOUSA seeking documents and video

footage related to an investigation conducted by the FBI in the fall of 2012. See

Complaint [Doc. No. 1], 111T 2, 13, 15.

2. The investigation concerned a video tape showing Terry Gene Bollea,
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also known as Hulk Hogan (“Hogan”), engaging in a sexual affair with Heather

Clem, who at the time was the wife of a local radio personality. See id.

3. According to plaintiff, these “records have been ruled to be critical to

Gawker’s defense of a $100 million lawsuit brought by Hogan [in state court] . . .

arising from Gawker’s publication [of] a news report and commentary” regarding the

above mentioned video. ld., 1m 2-3.

4. Because the records sought by Gawker involved third-party

individuals, on November 19, 2013, the FBI sent Gawker a letter stating that

Gawker must submit a Certification of Identity, Form DOJ 361, executed by each of

the third-party individuals related to the records sought, namely Hogan, Hogan’s

attorneys and Heather Clem. See Declaration of David M. Hardy, attached hereto

as Exhibit A (“Exh. A”), Exh. E, pp. FB|031-32; Complaint, 1m 16-17.

5. “After nearly a year of litigating the matter in the Florida Litigation,

Hogan and his attorneys were eventually required to provide the

authorizations . . . Complaint, fl 17.

6. Heather Clem voluntarily executed the necessary release form. See

id., fl 18.

7. On November 7, 2014, Gawker submitted a second FOIA request that

was virtually identical to the request submitted a year earlier, but this time Gawker

included the required Certifications executed by the affected third-parties. See id.,

11 18.

8. On November 17, 2014, the FBI acknowledged receipt of Gawker’s
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new FOIA request, and, on January 29, 2015, the FBI “informed Gawker that it had

located 1,168 pages of responsive records and two CDs containing responsive

video material.” Id., 1T 19.

9. In its January 29, 2015 letter, the FBI asked Gawker if it would accept

the charges that the FBI would incur in processing the records requested by

Gawker. See Exh. A, Exh. E, pp. FB|031—32.

10. On February 3, 2015, Gawker responded and agreed to pay up to

$500.00. See Complaint, 1T 20.

11. On or before February 4, 2015, the FBI learned that another, non-

federal law enforcement agency had commenced a separate investigation related to

the video tape and that the investigation was ongoing. See Exh. A, 1T 11.

12. Accordingly, the FBI sent a letter informing Gawker that the

responsive records were exempt from production pursuant to FOIA Exemption 7(A)

because they “are law enforcement records; there is a pending or prospective law

enforcement proceeding relevant to these responsive records, and release of the

information in these responsive records could reasonably be expected to interfere

with enforcement proceedings.” Exh. A, Exh. G, p. FB|038; Complaint, 1T 21.

13. The FBI did not produce any records.

14. On March 4, 2015, Gawker filed an administrative appeal with the

Office of Information and Policy (“OIP”). See Exh. A, 1T 12.

15. According to Gawker, it submitted “substantial evidence that there was

no ongoing or prospective investigation . . . and claimed that there could be no
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interference with a non-existing investigation. Complaint, 11 22.

16. However, while Gawker is correct that the FBI’s 2012 investigation of

the circumstances surrounding the video tape was no longer active, as noted above,

the FBI learned that another law enforcement agency had opened an investigation

related to the video tape. See Exh. A, 1m 11, 28.

17. On March 4, 2015, plaintiffs appealed the FBI‘s decision. See Exh. A,

fl 12.

18. By letter dated March 18, 2015, the Office of Information Policy (“OIP”)

acknowledged receipt of plaintiffs appeal and assigned it appeal number AP-2015-

02411. See id., 1113.

19. On May 6, 2015, the OIP affirmed the FBl's determination and also

informed Gawker that it was denying Gawker’s request that the OIP itemize and

justify each item of the information withheld, since it was not entitled to it at the

administrative stage. See id., fl 14.

20. In addition, the OIP advised plaintiff of its right to file a lawsuit in the

federal district court if it was dissatisfied with its action on the appeal. See id. On

May 19, 2015, plaintiffs filed their complaint in the present action. See id., fl 15.

||. Argument

To prevail in a FOIA action, an agency that is withholds any information

pursuant to FOIA Exemption 7(A) must first show that the documents were compiled

for a law enforcement purpose. See AntoneI/i v. Bureau ofA/cohol, Tobacco,

Firearms & Explosives, 2005 WL 3276222, *1, *4 (D.D.C. Aug. 16, 2005) (“An
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agency must prove that the withheld records were compiled for law enforcement

purposes ‘before [withholding] requested documents on the basis of any of [that

exemption's] subparts.’”) (quoting Pratt v. Webster, 673 F.2d 408, 416 (D.C. Cir.

1982). Here, plaintiff has acknowledged that all the documents at issue were

collected by the FBI, a federal law enforcement agency, during an investigation into

the source and distribution of the video at issue. See Complaint, 11 13. Thus, the

FBI has satisfied the first test.

The next step is to analyze sub-part 7(A). Under Exemption 7(A), an agency

may withhold from disclosure “records or information compiled for law enforcement

purposes, but only to the extent that the production . . . could reasonably be

expected to interfere with enforcement proceedings.” 5 U.S.C. § 552(b)(7)(A).

Plaintiffs argue that Exemption 7(A) does not apply because there is no active or

ongoing law enforcement investigation, but that is not necessarily a requirement.

See Center for Nat. Sec. Studies v. United States Dept. of Justice, 331 F.3d 918,

926 (D.C. Cir. 2003) (“Exemption 7(A) does not require a presently pending

‘enforcement proceeding.’ Rather, as the district court correctly noted, it is sufficient

that the government's ongoing September 11 terrorism investigation is likely to lead

to such proceedings”) (citation omitted). However, the Court need not reach that

issue because there is an ongoing investigation here as further explained below.

See Exh. A, 1T 28 (“Upon receipt of plaintiffs lawsuit, the FBI contacted the Tampa

Field Office (‘TPFO’) to request information pertaining to the current status of the

investigation referenced in the records responsive to plaintiffs request. The TPFO
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advised RIDS that another law enforcement agency has an on-going

investigation”). The final step in the analysis here is whether the release of the

requested records could perceptibly interfere with the ongoing investigation by a

non-federal law enforcement agency. The FBI states that it would interfere with that

investigation. See id. (“Furthermore, TPFO indicated that release of any information

from this file will interfere with that pending investigation; therefore, the information

is exempt from disclosure pursuant to FOIA exemption (b)(7)(A), 5 U.S.C. § 552(b

)(7)(/-\)-”)-

At this phase of the litigation, it is axiomatic that the Court must view the facts

in the light most favorable to defendants, as the non-movants. See Mudd V. United

States Army, 2007 WL 4358262, *1, *4 (M.D. Fla. Dec. 10, 2007) (“In ruling on a

motion for summaryjudgment, if there is a conflict in the evidence the non-moving

party's evidence is to be believed and all reasonable inferences must be drawn in

favor of the non—moving party.”) (citing Shotz V. City of Plantation, FI., 344 F.3d

1161, 1164 (1
1th Cir. 2003)). Further, “[a]ffidavits submitted by an agency ‘are

I”
accorded a presumption of good faith. Carney v. United States Dep’t of Justice, 19

F.3d 807, 812 (2nd Cir. 1994) (citation omitted); Florida ImmigrantAdvocacy Center

v. National Sec. Agency, 380 F. Supp.2d 1332, 1343 (S.D. Fla. 2005). Similarly, the

decision of an agency that specializes in law enforcement, like the FBI, “to invoke

exemption 7 is entitled to deference.” Bilderbeek v. United States Dept. of Justice,

2010 WL 1049618, *1, *3 (M.D. Fla. Mar. 22, 2010) (Citing Campbell V. United

States Dep't ofJustice, 164 F.3d 20, 32 (D.C. Cir. 1998)).
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a. The Records Sought are the Subject of an Ongoing Law
Enforcement Investigation

Plaintiffs state that “[t]hrough this lawsuit, Gawker seeks to compel the

Agencies1 to provide records it requested through FOIA relating to an FBI

investigation, conducted in 2012, into the source and distribution of [the] video”

discussed above. Complaint, 1m 2, 13. In addition, plaintiffs correctly assert that the

FBI investigation is no longer ongoing and that no criminal charges were ever

issued. See id., 1T 14. To their credit, plaintiffs implicitly acknowledge that their

initial FOIA request, filed on November 8, 2013, did not enclose the requisite

Certification of Identifications from the necessary third-parties. See id., 1m 15-17.

Accordingly, on November 19, 2013, the FBI sent plaintiffs a letter stating that they

had to supplement their request with the Certifications, which were enclosed,

executed by the third-parties. See id., fl 16; Exh. A, 1T 6. Because plaintiffs did not

submit the Certifications, and their first FOIA request was therefore improper.

Without the Certifications, defendants were under no obligation to produce or even

process any documents.

Plaintiffs state that, originally, Hogan and his attorneys refused to sign the

Certifications, but that they were compelled to sign them after one year of litigation

in state court. See Complaint, 1T 17. Thus, on November 7, 2014, plaintiffs

submitted their second FOIA request and enclosed the Certifications executed by

Hogan, his attorneys, as well as Heather Clem, who voluntarily signed her

1 The EOUSA had some responsive documents that it referred to the FBI for

processing and response. Accordingly, most ofthe communication relevant to this

case is between plaintiffs and the FBI.
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Certification. See id., 11 18. The FBI acknowledged the second request by letter on

November 17, 2014 and continued to process the request. See Exh. A, 1m 8—9. On

or before February 4, 2015, the FBI learned of a “pending or prospective law

enforcement proceeding relevant to these records and release of the information

could reasonably be expected to interfere with the enforcement proceedings,” so the

FBI told plaintiffs that the records were subject to the protections of Exemption 7(A).

Id., 1T 11. Because the FBI deemed the records exempted, it did not produce them

to plaintiffs, but the FBI informed plaintiffs they could appeal the decision to the

Office of Information Policy (“OIP”) within sixty days. See id.

One month later, on March 4, 2015, plaintiffs filed an appeal with the OIP.

See id., 11 12; Exh. A., Exh. H, pp. FBIO42-91. Specifically, plaintiffs argued that the

FBI had not made a sufficient showing of an ongoing law enforcement investigation.

See Exh. A, Exh. H, p. FBIO45. However, it is undisputed that on or before

February 4, 2015 the FBI was made aware of an investigation related to the records

sought by plaintiffs by another non-federal law enforcement agency that at this point

does not want to be identified. Consequently, “[a]fter carefully considering

[plaintiffs’] appeal,” the OIP affirmed the FBl’s decision. See id., Exh. J, p. FBIOQB.

|||. Releasing the Records Sought Would Interfere with an Ongoing Law
Enforcement Investigation

According to plaintiffs, no investigation, whether ongoing or not, would be

interfered with should the FBI be ordered to release the records at issue. See

Plaintiff’s Motion for Summary Judgment [Doc. No. 5] (“MSJ”), p. 13. However, they

are incorrect. First, the FBI does not need to show that the release of a “particular

8
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document would actually interfere with an enforcement proceeding.” Solar Sources,

Inc. v. United States, 142 F.3d 1033, 1037 (7th Cir. 1998). Instead, it “need show

only ‘that, with respect to particular kinds of enforcement proceedings, disclosure of

particular kinds of investigatory records while a case is pending would generally

interfere with enforcement proceedings.” Id. (citation omitted). This burden has

been explained as one where an agency only have to establish that “disclosure

could reasonably be expected perceptibly to interfere with an enforcement

proceeding.” North v. Walsh, 881 F.2d 1088, 1097 (D.C. Cir. 1989) (citation

omitted).

The courts have long held that Congress intended that Exemption 7(A) apply

“whenever the government's case in court would be harmed by the premature

release of evidence or information,” the harm from disclosure is sufficient to support

application of Exemption 7(A).” Sussman v. United States Marshals Service, 494

F.3d 1106, 1114 (D.C. Cir. 2007) (citation omitted); see, 9.9., Stolt-Nie/sen Trans.

Group, Ltd. v. Department ofJustice, 480 F. Supp.2d 166, 180 (D.D.C. 2007)

(noting that release of information "would provide potential witnesses with insights

into the Division's strategy and the strength of its position"), vacated and remanded

on other grounds, 534 F. 3d 728, 733-34 (D.C. Cir. 2008); Faiella v. Internal

Revenue Serv., 2006 WL 2040130, *1, *3 (D.N.H. July 20, 2006) (stating that

"disclosing information under active consideration" could undermine any future

prosecution by "prematurely disclosing the government's potential theories, issues,

and evidentiary requirements"); Suzhou Yuanda Enter. Co. v. Customs and Border
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Prot, 404 F. Supp.2d 9, 14 (D.D.C. 2005) (agreeing that release of information

"would interfere with an agency investigation [by] informing the public of the

evidence sought and scrutinized by this type of investigation"); Environmental Prot.

Servs. v. EPA, 364 F. Supp. 2d 575, 588 (ND. W. Va. 2005) (explaining that

disclosure "would prematurely reveal the EPA's case"); Roseng/ick v. Internal

Revenue Serv., 1998 U.S. Dist. LEXIS 3920, at *7-8 (M.D. Fla. Mar. 10, 1998)

(explaining that early access could "aid a wrongdoer"); Durham v. United States

Postal Serv., 1992 WL 700246, *1, *1 (D.D.C. Nov. 25, 1992) (deciding that release

of investigative memoranda, witness files, and electronic surveillance material would

substantially interfere with pending homicide investigation by impeding

government's ability to prosecute its strongest case), aff'd, No. 92-5511 (D.C. Cir.

July 27, 1993).

Like in those cases, disclosure here would interfere with the non-federal law

enforcement agency’s investigation. See Exh. A, fl 28. Plaintiffs have already

identified the purpose for seeking these records. According to them, “Gawker

wanted, for example, to determine whether what Hogan was telling the Agencies

was consistent with his position in his lawsuit against Gawker and wanted to obtain

the raw materials (video, emails, and the like) . . . MSJ, p. 2. As found by

numerous courts over time, releasing records prematurely will interfere with the

ongoing criminal investigation here. The FBI has interviewed a number of people

including Hogan. lf the public were made aware of such statements, people who

have been named by him and could therefore potentially be called as witnesses will

10



Case 8:15-cv—01202—SCB-EAJ Document 23 Filed 06/08/15 Page ll of 14 PagelD 383

obtain information that may provide them with “insights into the Division's strategy

and the strength of its position . . . Stolt-Nielsen Trans. Group, 480 F. Supp.2d at

180. Such disclosure could therefore undermine the future prosecution under

investigation by the non-federal law enforcement agency. See Faiella, 2006 WL

2040130, at *3. Not only could release of the records help potential defendants

evade prosecution, see Rosenglick, 1998 U.S. Dist. LEXIS 3920, at *7-8, but it

could also possibly chill people’s willingness to cooperate in the investigation and

therefore prevent the agency from building its strongest case. See Durham, 1992

WL 700246, at *1. Clearly, the release of the records in this case could “reasonably

be expected perceptibly to interfere with an enforcement proceeding.” North, 881

F.2d at 1097 (citation omitted).

IV. FOIA is Not a Litigation Tool for Private Individuals and Companies but
is a Tool for the Public to be Able to Investigate the Work of Federal
Agencies

The purpose of the FOIA is to ensure that the administrative process may be

subject to scrutiny of the press and the general public. See Roberts v. Internal

Revenue Serv., 2014 WL 1724383, *1, *3 (MD. Fla. Mar. 17, 2014) (citing Federal

Labor Relations Auth. v. United States Dep’t of Defense, 977 F.2d 545, 547 (1
1th

Cir. 1992) (noting that “FOIA' s central purpose is to ensure that the Government's

activities be open to the sharp eye of public scrutiny.”)). While decided in the

context of privacy and the balancing of private and public interests under Exemption

6, the legal analysis in Cappabianca v. Commissioner, United States Customs

Service, 847 F.Supp. 1558, 1564 (MD. Fla. 1994) should apply here as well. In
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Cappabianca, the Court held that a “private interest in obtaining materials for

personal reasons plays no part in the required balancing of interests [of public v.

private interests]. Indeed, several courts have noted that FOIA is no substitute for

discovery practice, nor do private needs for documents affect determination of

whether disclosure is warranted.” Id. (citing L & C Marine Transport, LTD. v. United

States, 740 F.2d 919 (1
1t“ Cir. 1984); Nix v. United States, 572 F.2d 998 (4th Cir.

1978».

Here, plaintiff has an express interest in the release of the documents to use

them in a lawsuit between two private entities. Plaintiff’s FOIA request is not

intended to shed light on the workings and performance of the FBI. Thus, even

though Gawker is a media company and provides services to the public, the interest

involved here is purely private — to defend against a $100 million law suit that is

going on in state court. Accordingly, by analogy to Cappabianca, the non—federal

law enforcement agency’s interest in its ability to conduct a criminal investigation

related to the records that plaintiffs are seeking here Clearly outweighs plaintiffs’

interest in using FOIA as a replacement for conducting discovery to be better able to

defend itself in state court.

///
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CONCLUSION

Based on the foregoing, defendants respectfully request that this Court deny

plaintiffs’ motion for summary judgment.

A. LEE BENTLEY, III

United States Attorney

Respectfully submitted,

By: s/ E. Kenneth Steqeby
E. KENNETH STEGEBY
Esquire Assistant U.S.

Attorney

USAO No. 112
400 North Tampa Street, Ste. 3200
Tampa, Florida 33602
Telephone: (81 3) 274-6087
Facsimile: (813) 274-6198
Email: kenneth.stegeby@usdoj.gov
Attorney for Defendant
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