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1 Background and Scope of the Assignment, in the

2 last sentence, it says that, "I have been asked to
3 determine a range of reasonable or fair

4 compensation for being observed naked and having

5 sex on a video published and viewed online without
© consent."” Is that right?

7 A That's what it says.

8 Q And that was your task in preparing this report?

9 A Yes.

10 Q And then to make that determination, vyou conducted
11 a survey —-- right?

12 A Yes.

13 0 So on page 3, up at the top under Summary of

14 Opinion, it says, "I conclude with a reasocnable
15 degree of certainty that: The range of money

16 deemed as fair and reasonable compensation for a
17 loss of privacy such as the one experienced by
18 Terry Bollea is approximately $7 million to $10
19 million. Is that right?

20 A That's what it says.

21 0 And that's what your conclusion is.

22 A Yes.

23 Q And the conclusion that you've reached is only

24 valid for a loss of privacy such as the one

G&M Court Reporters, Ltd.
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1 MR. HARDER: Vague and ambiguous. Asked and
2 answered.

3 MR. BERRY: You can just obiject to form,

4 counsel.

5 A See my previous answer.

© Q Okay. Let me make sure that I understand, I

7 guess, the way that the survey was structured in
8 the broader sense.

9 The survey asked respondents to imagine

10 themselves in the same situation as Terry

11 Bollea -- right?

12 A Yes.

13 0 And the respondents were then asked to decide how
14 much they should be compensated as if they were
15 injured like Mr. Bollea -- right?

16 A Some of them were. Others were asked to imagine
17 what would be fair compensation assuming that they
18 were famous.

19 0 But ultimately, even for those folks, they were

20 asking about their own views assuming that they

21 were the famous American sports figure -- right?
22 A Yes. I mean, I can't get inside of Terry Bollea's
23 mind. So the point is to describe the situation
24 in a as reasonably similar as possible way, to

G&M Court Reporters, Ltd.
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that that Terry Bollea faced, and then to ask
people what is a fair compensation value.

So the survey asked respondents to put themselves
in his place and try to figure out how much the
privacy valuation was worth to them as the
respondents —-- right?

Yes. And by "his place," half of respondents were
asked to imagine that it is them. The other half
was asked to imagine that they're a famous sports
figure, and answer the question as such.

But to your point, they're answering the
guestion: For you, what is a fair -- assuming
you're that person -- what is a fair value. It's
not: What do you think Terry Bollea thinks. That
was not the cuestion.

Okay. And the respondents ultimately were asked
how much money they would want to receive if they
were in a similar situation to that experienced by
Mr. Bollea -- right?

MR. HARDER: Objection.

MR. BERRY: To form.

MR. HARDER: To form, and the report speaks
for itself.

MR. BERRY: Charles, you can object to form.

G&M Court Reporters, Ltd.
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1 Q Okay.

2 Did you ever ask Mr. Bollea what the
3 invasion of privacy was worth to him?
4 A No.

5 Q And the survey, based on I think what you said

© earlier, did not seek to measure the actual
7 emotional distress that Mr. Bollea experienced --
8 right?

9 A Can you repeat that, please?

10 (Question read back.)
11 MR. HARDER: Objection to form. The
12 document speaks for itself.

13 A So do I have to answer that?

14 Q Yes.

15 A I'm not sure how to answer that question.
16 Q Okay. Well, let me ask it a different way.
17 Did the survey describe the emotioconal
18 distress that Mr. Bollea suffered?

19 A No. It didn't describe that.

20 Q So your conclusion on valuation is not based on
21 any facts about how Mr. Bollea himself was

22 actually affected by Gawker's posting of the sex
23 tape excerpts —-- right?

24 A So Mr. Bollea, although I have not spoken to him,

G&M Court Reporters, Ltd.
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1 I understand from his lawyers that he is extremely
2 emotionally upset about this, and in designing

3 this survey, I made every effort to make

4 conservative decisions.

5 By "conservative," I mean decisions that, if
© anything, would cause respondents to —-- would

7 exert a downward pressure on respondents'

8 valuations. The reason I did that was because I

9 think then it's more credible because, of course,
10 I'm working for this side, and you know —-- so
11 that's why I chose -- I made conservative design
12 choices.

13 Now, based on the over eight years of

14 research I have done on surveys, if I had put in a
15 description of how morally and emotionally

16 outraged Terry Bollea was, that, in my expert

17 opinion, if anything, would have dramatically --
18 or could have inflated the wvaluations that people
19 provided, in turn making our results less
20 credible.
21 0 And so in your survey, you did not present any
22 facts about how Mr. Bollea himself was actually
23 affected by the Gawker posting -- right?
24 A I did not deem that to be relevant, and as stated,

G&M Court Reporters, Ltd.
1.800.655.3663 www.gmcourtreporters.com



Page: 44
Deposition of Leslie John, Ph.D.

1 compensation?

2 MR. HARDER: Objection to form.

3 A This validates the amount of money that Terry

4 Bollea thinks is fair and reasonable compensation.
5 The reason why it validates it is because the

© people in this survey, they have no skin in the

7 game.

8 Terry Bollea is in a situation where he will
9 state what he thinks the value of his privacy 1is,
10 which I believe him. That's what it is.
11 However, one could be skeptical perhaps,
i2 which I think is what you're saying, because he

13 stands to actually get that money. So this survey
14 serves as like a sanity check on whether those --
15 those numbers actually are reasonable. And the

16 reason why they help to validate claims from

17 Mr. Bollea is they do validate claims from

18 Mr. Bollea to the extent that they are somewhat

19 consistent with what he is saying because the
20 people in this survey did not stand to actually
21 gain money. I'm not going to actually pay them
22 this value.
23 So this means that it reduces the chance
24 that people are just going to say any high number

G&M Court Reporters, Ltd.
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59

1 data tell us that the vast majority of respondents
2 ascribe a number that is higher than that. So --
3 Right, but if I -- if the jury sits and listens --
4 trial is going to be a week, two weeks. They sit
5 and listen to all the evidence during the case,
6 and ultimately, a juror awards $50,000. TIs that
7 number wrong?
8 MR. HARDER: Asked and answered. She just
9 answered 1t, and objection to form.
10 I already answered it.
11 I don't think you did. I think you referred to
12 what the use of the data was. That wasn't my
13 guestion.
14 Okay.
15 My question 1is, if a juror listens to the evidence
16 and ultimately awards $50,000, is that juror
17 wrong?
18 MR. HARDER: Asked and answered. She's
19 already answered that same exact question.
20 Objection to form as well.
21 Given that most respondents gave valuations,
22 deemed a fair compensation value to be higher than
23 that, I think there are better answers.
24 Okay. So you're looking at this distribution
G&M Court Reporters, Ltd.
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1 criticizing me on those grounds.

2 So that's why I chose to do it this way

3 because I wanted to really design a conservative

4 instrument. Now, importantly, once people have

5 specified the range, they can specify whatever

6 number they think is appropriate within -- if you
7 said tens of dollars and you wanted to —-- you were
8 comfortable providing a more specific estimate,

9 then you would be shown a scroller that says
10 approximately how many tens of dollars, and you
11 could scroll that from any number, any whole
12 number, from zero to 99. Or possibly hundred. I
13 have to see the exact endpoint of the sliders --
14 which I can send to you.
i5 Q In this survey -- we touched on this earlier --
16 you used 7 million viewers as the 7 million people
17 viewed the tape as one of the facts in the
18 scenario. If that number were inaccurate, would
19 that affect the valuation?
20 A That is hard for me to say because —-- so the
21 reason I chose 7 million is because that was based
22 on someone who 1s an expert in seeing how many
23 people have seen this thing. That's the best
24 estimate, is 7 million. So that's why I focused

G&M Court Reporters, Ltd.
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1 on 7 million.

2 Now, the extent to which these results

3 extend to different numbers, I mean, we have some
4 clues about that when I asked people, you know,

5 for different fair and adegquate compensation

© values depending on different assumptions about

7 the numbers of people. So there's some data in

8 there.

9 Q So if less people viewed the video, would you
10 expect the valuations to be less?

11 A Well, I would want to look at the data to answer

12 that gquestion.

13 0 How about if all we know is that the video was
14 played 7 million times. We don't know how many
15 people saw it.

16 MR. HARDER: Object to form.

17 Q Would that change the valuation?

18 A I don't know because I didn't ask those questions.

19 0 Do you know if respondents' valuations would
20 change if they were told that of the people who
21 watched the video, most watched only half of it?

22 A I don't know.
23 Q Do you know if the respondents' wvaluations would

24 change if they were told that a significant

G&M Court Reporters, Ltd.
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1 MR. HARDER: This has been asked and

2 answered 25 times.

3 MR. BERRY: If you could point to the

4 question, I'd love to see it.

5 MR. HARDER: Yeah, it's when you ask her

© over and over again: Did you ask the respondents
7 this, did you ask the respondents that, and the

8 answer over and over and over again is: The

9 questions that I asked are in the report. So if
10 it's not in the report, that's -- I didn't ask it.
11 But you keep doing it. Wasting everyone's
12 time.

13 Q Did you tell respondents that the person who

14 posted the tape did not film it?

15 A The questions that I asked are in the report.

16 Q So the answer is no?

17 A If it's not in the report, then I didn't ask them.

18 Q Did you ask that guestion?

19 MR. HARDER: Seriously, Mike? You're

20 harassing her now. You're just trying to make it
21 difficult. You're trying to rattle her. I'm

22 objecting to this.

23 It's like a game to you. This whole case is
24 a game to everyone on your side. It's just a

G&M Court Reporters, Ltd.
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1 game. I'm going to ask that you please stop

2 playing the game and you ask her questions that
3 are reasonable, and she will give you reasonable
4 answers.

5 MR. BERRY: Doctor John does not appear

6 rattlied to me.

7 MR. HARDER: Well, she has more composure
8 than most.

9 MR. BERRY: And to me, this is not a game,
10 but your client is seeking a hundred million
11 dollars, $10 million of which apparently is based
12 on this report, and so I'm going to continue to
13 ask questions about the case, and I apologize if
14 it makes you uncomfortable, Charles.
i5 MR. HARDER: You're just wasting our time.

16 Q How would respondents know that different people

17 filmed the video and posted the video?
18 MR. HARDER: Objection to form.
19 A I didn't say they know -- they knew that.

20 Q Moving down then, there is three bullets here that

21 talks about what the video depicts of you and your
22 acguaintance -- specifically video. And the first
23 thing you say is: Depicts full frontal footage of
24 you, naked and visibly aroused; do you see that?

G&M Court Reporters, Ltd.
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1 describing about the gualitative.

2 A Right, and you can see the scroller. There's a
3 screen shot of it earlier, right, in this --

4 that's the scrolly.

5 Q What page is that?

© A Four.

7 Q Okay. At that point, what were the respondents
8 supposed to be rating as a violation?

9 A They're supposed to be rating the situation of

10 being secretly filmed having sex with your

11 acquaintance in their private home.

12 Q So that didn't mention -- that's not the

13 valuation, the qualitative valuation of the

14 violation of the posting the video -- right? It's
15 the filming.

16 A Secretly filmed.

17 MR. HARDER: Objection to form.

18 A So -- okay. Now that I'm reading -- when I

19 previously answered your question, I didn't read
20 the first line of that page which says: "Now, we
21 will ask you some questions about your opinions
22 with respect to the situation described.”

23 So I'd like to revise my answer to the

24 previous gquestion. The intention is that the

G&M Court Reporters, Ltd.
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1 guestion on this page is with respect to the

2 situation described.

3 Q How do you know the respondents were rating that

4 situation as opposed to the situation you said

5 first, which was the filming?

© A I don't know. I can't get in their minds.

7 Q Then the survey goes on to these -- on page 15

8 here. After they do the gualitative thing, it

9 says: Again, imagine that representation -- "that
10 a representative from the website that put the sex
11 video online shows up at your doorstep. This
12 person has come to write you a check to compensate
13 you for the situation."
14 What situation is that referring to?

i5 A It refers to the situation that starts on page 12

16 that says: "Please imagine the following."

17 That's the situation it refers to.

18 And I should add that on the Intro screen

19 where it says: Welcome. It says to people that
20 they're going to be asked to complete a series of
21 questions or tasks "for each of two different

22 situations. You will be presented" -- and the

23 sequence says, "you will first be presented with a
24 description the situation.”™ Okay. So that's the

G&M Court Reporters, Ltd.
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1 first thing that's going to happen, is what

2 they're told. Then they click next, and then

3 they're shown a situation.

4 So then it is -- the next page after the

5 situation says: "Answer the following guestions
© about the situation that was described to you on
7 the previous page."

8 So there is sufficient -- there's reference
9 to the scenario on that page as the situation
10 throughout the survey. So that is the intention,
11 is to answer the question with respect to the
12 situation.

13 0 And how do you know if people think that they're
14 supposed to be getting compensated for the
i5 filming, or the posting, or both?

16 A I don't know about the inferences participants are

17 making; what they may or may not have made.

18 Q It continues on and says that -- "We understand

19 that it may be difficult to answer this question."
20 But ultimately, the survey did require an

21 answer to that gquestion. People -- did you have
22 anybody drop out?

23 A I don't think we did. I think that that was

24 reguired, but I would have to check back to be a

G&M Court Reporters, Ltd.
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1 hundred percent certain. At any rate, they can
2 still specify zero.

3 0 Why didn't you ask people to apportion

4 compensation between filming and posting?
5 MR. HARDER: Objection to the form. Vague
6 and ambiguous, the word "portion" or "apportion."

7 A I don't know.

8 Q All right. Going on down on page 16.

9 A I can see off the top -- I can see a danger in
10 doing that, which would be confusing to people,
11 and my error alarm bells go off when I think of
12 that. I don't know why I made that specific
13 choice, but that would, in my opinion, add
14 complexity and possibly confusion, increasing
15 error.

16 0 How.

17 A How? So if people are confused about what

18 apportioning means, that is confusing; then that
19 can cause them to give numbers that are not

20 meaningful, that don't reflect their true

21 valuations or true preferences.

22 Q What if you had said -- asked for fair
23 compensation for filming, and then separately

24 asked for fair compensation for posting?

G&M Court Reporters, Ltd.
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1 A There are better and worse ways of doing that.

2 But the bottom line is, it's still more

3 complicated and has the potential to confuse

4 relative to a more simple scenario.

5 Q Then in these next three paragraphs here on page
© 16, they say -- I understand it starts with the
7 scenario of one person having viewed it, but the
8 questions from the footnotes, I understand also
9 were generally the same except for with 7 million
10 in the other scenario. So the rest of the text
11 were the same -- correct?

12 MR. HARDER: Objection to the form.

13 0 This says, "For starters, we'd like you to specify
14 what the compensation should be for one person
15 having viewed the video. That is" -- you know,
16 and then it continues on. Then there is a

17 footnote, 16, that says, "In the viewership, 7
18 million versions, all mentions" -- it was

19 replaced, right?
20 A Um hmm. Yes.
21 0 So otherwise though, the text is the same.
22 MR. HARDER: Objection to the form.
23 Q Right. "For starters, we'd like you to specify
24 what compensation should be for 7 million people

G&M Court Reporters, Ltd.
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1 differentiating the one person versus the 7

2 milliion.

3 A Um hmm. So one person —-- instead of it saying

4 "one person" in the 7 million version, it would
5 say, "approximately 7 million people."

© Q Okay. But otherwise, the text was the same.

7 A Yeah. I mean the number -- the key difference is
8 the one versus 7 million.

9 Q Okay. So then in the next sentence, it asks,
10 "what would be the amount you would deem as fair
11 compensation™ -- it continues on. The next
12 paragraph again mentions the word "fair
13 compensation.™

14 A Um hmm.

15 Q The following paragraph talks about "fair amount

16 of money," and then the last one, "the most

17 appropriate" =-- right? Do you see those? So it
18 says fair compensation, fair compensation, fair
19 amount, most appropriate.

20 A Um hmm.

21 0 In those phrases, what does "fair" mean?
22 A The sum of money such that you would feel
23 adeguately compensated.

24 Q Okay. And it was up to the respondents to

G&M Court Reporters, Ltd.
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determine what factors to consider and what was
fair -- right?
So I asked the respondents what they thought is a
fair and reasonable compensation if they were in
the situation, and that's what they answered.
Okay. Could respondents have considered their
sense of justice in determining what was fair?

MR. HARDER: Objection to the form.
I don't know what respondents -- what was going on
in their mind.
Okay. Could respondents have considered the need
to punish the person who posted the video in
determining what was fair?

MR. HARDER: Objection to form.
I don't know what was going on in their mind.
You didn't tell them to not factor in punishment
though -- right?

MR. HARDER: Objection to form, and asked
and answered many times.
There is actually potentially a danger if you say
to somecone, don't think of a white elephant --
they're going to think of a white elephant.

So similarly, if I had said -- explicitly

drawn attention to the things you're asking about,

G&M Court Reporters, Ltd.

1.800.655.3663 www.gmcourtreporters.com



Page: 259
Deposition of Leslie John, Ph.D.

1 I think that that would actually make people more
2 likely to think of this as -- to factor in

3 extraneous constructs like punishment.

4 Q Would respondents' valuations have changed if they
5 were told that the person in the scenario had

6 accepted under $10,000 as fair compensation from

7 the individual who secretly did the filming?

8 A I don't know.

9 Q Would the respondents' valuations have changed if
10 they were told that the person who did the filming
11 kept a video in an unlocked desk?

12 A I don't know.

13 Q Would their valuations have changed if they were
14 told that the person who did the filming did
i5 nothing to secure the video?

16 A I don't know.
17 0 Why didn't you include that information?
18 MR. HARDER: Object to the form.

19 A My intention in creating this survey was to come

20 up with -- describe the scenario in a

21 reasonable -- to be a reasonable depiction of what
22 happened, balancing the trade-offs of survey

23 design, one of which being not introducing too

24 much information that would have, in my opinion,

G&M Court Reporters, Ltd.
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and write a check right now, and you can write her
the second check at the end of this.

MR. BERRY: We're getting towards the end,
and I'm happy to write you a check now or when
we're done in a half hour.

MR. HARDER: I'd 1ike it now.

VIDEO OPERATOR: The time is now 5:05. We
are off the record.

(Off the record.)

VIDEO OPERATOR: The time is 5:14. We are
now back on the record.

BY MR. BERRY:

0 We're almost done. I want to jump again to the
end of your actual report here on page 9. Kind of
end where we began in some respects.

There's these two paragraphs here where you
mention the $7 million number and the $10 million
number. Do you see those two paragraphs?

A Yes.

Q The 7 million compensation value and the 10
million compensation value were answers to the
same questions -- right?

A So they, they were -- in both cases, participants

were asked to provide a fair and reasonable

G&M Court Reporters, Ltd.
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1 compensation, what they believe to be the fair and
2 reasonable compensation value assuming that 7
3 million people had seen the video.

4 0 Right. So both the $7 million number and the $10
5 million came from that same basic guestion.
6 Right?

7 A Yes.

8 Q The only difference in the valuation -- the only

9 difference in the scenarios was the order in which
10 the question was asked -- right? For one group of
11 people, it was asked first. The second group of
12 people, it was asked after going through the
13 different levels of people.

14 A I wouldn't say that's the only thing that differed

15 because one group was first asked if one person,
16 and then later on they were asked to specify,

17 assuming different numbers of people, and then 7
18 million.

19 Whereas, the group, I believe, that is

20 providing the 7 milliion estimate was asked up

21 front what 7 million people were -- so there

22 was —-- 1t's not just the ordering. There were
23 slightly different things that happened in

24 between.
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1 difference then?
2 A I don't know what the -- I'm not sure what you're
3 saying. Can you ask the guestion again, please.

4 Q Well, you asked me to point to different

5 attributes.

© A Yes, okay.

7 Q So say that I've gone through this. We have the
8 hundred people sitting there.

9 A Yes.
10 Q I read through the scenario.
11 A Yes.

12 Q I read the same stuff that is in the text of your

13 survey, and I get to the question, and I say:

14 Please rate the extent to which, if at all, your
15 privacy had been violated, and there is a scroll
16 bar on the screen just like your scroll bar, and
17 pecople can adjust it however they think is

18 appropriate -- what's the difference at that

19 point?

20 MR. HARDER: Objection to form.

21 A So i1f you had a hundred people here, you could

22 have them each sitting in front of a computer, and
23 they could indicate on a scroll bar, which is --
24 which you could have the same sort of scroll bar.

G&M Court Reporters, Ltd.
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1 You could just have one that's similar looking and
2 have people on computers, but there is other ways
3 you could do it too.

4 0 No, but I'm just asking the difference between

5 what I've described and the survey. Would there
6 be any other difference other than the in-person
7 description?

8 MR. HARDER: Objection to form.

9 A I bet there are. Yeah.

10 Q Okay. What about the -- same question. Let's say
11 the people are comfortable doing the drill-down.
12 It then asked them the guestion that you have

13 here: "What's the fair and adeguate compensation
14 if 7 million people viewed the sex video?" I

15 would do it the same way and have the same scroll
16 bar.

17 A Okay.
18 Q What would the difference be then for that aspect?

19 A So you're asking me if you have a hundred people

20 sitting here, and each person is at a computer

21 terminal, and you say verbally the question, and
22 they do their answer -- I mean, it's not the same
23 administration as the way it was done on

24 Qualtrics.
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1 Q Right, but other than that, can you think of any

2 differences?

3 MR. HARDER: Objection to form.

4 A Well, the lighting might be different. There's

5 any -- there's all kinds of ways in which that

6 could be different from the situation. And

7 there's ways in which it's similar at the same

8 time.

9 Q Okay. Because again, going back again to, I

10 guess, where we started: The Qualtrics scenario.
11 People took the survey wherever they had a

12 computer or laptop or tablet. In my scenario, the
13 people would just be sitting in the room and would
14 have whatever lighting was there as opposed to

i5 wherever they happened to be taking the Qualtrics
16 survey —-- right? That's what you're talking

17 about; whatever physical environmental differences
18 there are.

19 MR. HARDER: Objection to form. Misstates
20 her prior testimony.
21 A I don't think -- did you just ask me a new
22 guestion?
23 Q Yeah, I'm just trying to understand -- you said,
24 like ,the lighting might be different. There
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11

12

13

14

15

16

17
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19

20

21

22

23

24

might be other differences, and I'm asking: The
differences you're talking about are the
environmental conditions in which you're
completing the -- giving your responses to the
questions.
Um hmm.
One, in the Qualtrics, people are wherever they
happened to be when they were taking the survey --
right?
Yeah.
And in my scenario, they are sitting in the room
that holds a hundred people -- right?

MR. HARDER: In Boston, Massachusetts.
Wherever they happen to be.
Wherever they are, okay.
So you had mentioned lighting as a difference.
I'm saying, like: What you're getting at there is
environmental differences where the people are
taking the survey.
Yeah.
Right?
Yeah, but there's -- like, I wouldn't feel
confident in my ability to exhaustively list all

of the differences, and all of the similarities,
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1 and all the categories of differences and
2 similarities right here. Like I don't have
3 anything else to say about that.

4 Q Okay. Has anything that we have discussed today
5 changed the opinions that were offered in your

© report?

7 A Hmm. Well, I want to correct the typo.

8 Q With the thousands.

9 A Yes. I mean, I would have to think about it, but

10 off the top of my head, off the top of my head,
11 no. But I would want to think about it because
12 you said "anything." And this has been a really
13 intense day.

14 0 Do you plan to do any additional work on this

15 case?
16 A Well, I don't think so. I mean -- what do you
17 mean by work?

18 Q Anything that you would spend time working on your
19 opinion in this case or, you know --

20 A Pontificating.

21 0 Right.

22 A So ==

23 Q Anything that you would bill Charles for doing.

24 MR. HARDER: Are you including trial or
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