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Bajo E Cuva Cohenfiwrkel

July I3, 2015

EMERGENCY CONSIDERATION REQUESTED

VIA EMAIL

The Honorabk Pamela AM. Campbell

Civil Division, Section 11

St, Pctcrsburg Judicial Building

54:3 lst Avenue North, Room 300

St. Peicrsburg Florida 33?01

Re: 80356:: v, Heaz‘izér C5833: e: {:11

Case N0. 1201244731—011

Dear Judge Campbell:

Enclosed for Your Homer’s consideration is a copy 0f Terry Bollea’s Emergency Motion
for Clarification ané Confinnation that Agreed Protective Order and Stipulated Protocol Govern
A11 Documents, Records and Materials Produced in Response t0 FOIA Requesst 0f Gawker
Media? LLC 21nd Its Attorneys, and Request for Status Conference.

We are respectfully requesting that Your Honor consider this motion 0n an emergency
basis for two reasons. First, this FBI served notice on July 10, 2013 thai it will be delivering to

Your Honor rc»proccss€d Video footage 0f two 0f tho DVDS previously provided t0 the Court.

Second? M1: Demon recently made statements raising serious conceals that Gawker Defendants

have already been told about the contents of materials that arc designated “Highly

Cenfidential Attorneys’ Eyes Only." Specificafiy, 0n Friday, July 10, 201 5, Mr. Demon posicd

an afiiclea a copy 0f Which is enclosed? in which he states the following:

'I‘hcrc wil] be a third act which we believe Will center 0n the real

story; the additional recordings held by the FBI) the inj‘armation

in {136m rim: i5 Huff; Hogan ’s r903 secret, and irregulafities in the

recordings which indicate some 301': 0f cover-up. In the way 0f so

many news stories, the deeper you g0, thfi: more interesting it gets.

We also have enciosed two proposed orders. The first proposed order sets a Case Status

Conference for Friday? July 1?, 2015‘ We understand that Mr. Berlin may not be available, but

are hopeful that he 01' another member 0f his firm can participate in this status conference (even

if by phone) 0n July Uth t0 addregs ihis; urgent issue.

100 North Tampa Street, Suite 1900, Tampa Florida 33602

Telephone: {813} 443—2199 / Facsimile: {813) 443-2193
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The Hmorable Pamela AIM. Campbell

Page 2

July 13, 20B"

In the event the Case Status Conference cannot be set 0n July 1?, 2015, we enclose the

second proposed order titled Order Designating A11 Documentg, Recmds and Materiais Produced
in Response t0 FOIA Request of Gawker Media, LLC‘ and its; counsel “Highiy ConfidentiaI-—

Attorneys” Eyes Oniy," Clarifying Limited Scope 0f FOIA Authorizations. This proposed order

grants the reiief requested in the Emergency Motion.

We greatly appreciate Your Homer’s consideration of the enclosed matefiafis 0n an

emergency basis.

Respectfiflly,

BAJO
i

CUVA
§

OHEN {TURKEL

Kenneth G. Turkei

Enclosures

cc: Counsel 0frccord Via email

:Bf‘iWFHUfi l:
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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA

TERRY GENE BOLLEA professionally

known as HULK HOGAN, Case N0. 1201244? CI—O 11

Plaintiff,

VS.

HEATHER CLEM; GAWKER MEDIA, LLC
aka GAWKER MEDIA, et 31.,

Defendants.

X

EMERGENCY MOTION FOR CLARIFICATION AND CONFIRIVLATION THAT
AGREED PROTECTIVE ORDER AND STIPULATED PROTOCOL GOV’ERN ALL

DOCUMENTS, RECORDS AND MATERIALS PRODUCED IN RESPONSE T0 FOIA
REQUEST OF GAWKER MEDLA. LLC AND ITS ATTORNEYS AND REQUEST FOR

STATUS CONFERENCE

Plaintiff Teny Gene Bollea, professionally known as Hulk Hogan (“Mix Bella”)? by and

through his undersigned counsel, hereby moves for an order clarifying and confirming that the

July 25. 2013 Agreed Protective Order Governing Confidentiality (“Protective Order”) and the

October 203 2014 Stipulated Report and Recommendation 0f the Special Discovery Magistrate (the

“Stipulated Protocol”) apply t0 and govern a1] documents, records and materials produced by the

United States Government (the FBI and the Executive Office of the United States Attorney) t0

counsel for Defendants Gawker Media, LLC ("Gawker”), Nick Demon, and A‘J. Daulerio

(collectively the “Gawker Defendants") in response t0 any Freedom 0f Information Act (“1301A”)

Request. Mr. B01162: states in support as follows:

1. On May 19, 2015, Gawker and its counsel, Gregg Thomas, brought an action in the

U‘S. District Court for the Middle District 0f Florida seeking a court order directing the United



States Government t0 produce its investigative files related t0 the FBI investigation 0f an extortion

attempt against Mr. BoHea (the “FOIA Lawsuit”).

2. Gawker and Thomas initiated the FOIA Lawsuit solely for the purpose 0f discovcry

in this State court case by Mr. B01163 against Gawker Defendants.

3. All discovery in this case is governed by this Court’s July 25. 20] 3 Protective Order.

4. Gawker and Thomas sought the United States Government‘s investigative files

under FOIA. However, due to Mr. Bollea’s privacy rights: the United States Government would

not produce its files without authorization.

5‘ As part 0f the discovery process in this case? Gawker moved t0 compel NH. Bollea

and his counsel t0 provide Certificates 0f Identity and Authorization t0 Release Information t0

Another Person (the “Authorizations”? under FOIA.

6. The Court granted Gawker‘s motion and ordered Mr. Bollea and his attorneys t0

provide Authorizations 0n February 26¢ 2014.

7. On October 14, 2014, the parties executed a Stipulated Protocol for the FOIA

request, a copy 0f which is attached as Exhibit A, providing that:

a) any responsive documents would be provided from the government t0

Gawker’s counsel and treated as “Highly Confidential - Attorney’s Eyes

Only” under this Court‘s Protective Order; and

b) any Videos would be produced by the government directly t0 Judge James

Case (Rat).

8. On November 31’, 2014, Gawker and Thomas sent new FOIA requests t0 the United

States Government under the Stipulated Protocol.



9. The United States Govemment again refused t0 provide its investigative files: citing

the law enforcement privilege The FOIA Lawsuit ensued.

10. On June 243 2015 and July 2, 2015, the Honorable Susan Bucklew issued certain

orders in the FOIA Lawsuit requiring the United States Government t0 produce certain records, as

well as audio and video recordings. The video recordings, contained on three DVDS, were hand-

delivered t0 this Court by attorneys from the law firms 0f Bajo Cuva Cohel & Turks}, and Thomas

& LoCicem, 0n Monday, June 29, 2015, at approximately 11:30 a.m., and the Court had Six

attorneys (three from each side) watch the Video recordings contained 0n the three DVDS 0n

Tuesday, June 30, 2015, at approximately 2:00 p.111. The remaining materials, however, which

include approximately two audio CD8 and hundreds 0f pages 0f documents, were produced 0r are

being produced by the United States Government directly t0 Gawker’s counsel.

11. Mr. Bollea intervened in the FOIA Lawsuit t0 ensure that this Court’s Protective

Order and the Stipulated Protocol were being followed. T0 this end} Mr. Bollea filed a motion for

Protective Order in the FOIA Lawsuit.

12. In a written order dated July 1, 2015, and at a hearing in court 0n July 2, 2015, Judge

Bucklew Stated that Mr. Bollea must seek relief from this Court t0 enforce any confidentiality

stipulations 0r orders governing the records produced in the FOIA Lawsuit, including documents

and audio and Video recordings produced by the United States Government.

13. Counsel 0f record for the government, Erik Kenneth Stegeby, has also stated that he

cannot provide any documents t0 Mr. Bollea 0r his counsel absent a court order, and that Mr. Bollea

should seek relief from this Court with respect t0 the United States Government‘s records,

including t0 receive a copy of the documents and audio recordings produced t0 counsel for Gawker

Defendants.



14. The records produced by the United States Government include extremely sensitive

information that implicate the privacy rights of MI. Bollea and third parties.

15‘ Mr. Bollea’s Authorization t0 release these documents under FOIA is limited solely

t0 this Court and Gawker’s counsel for the exclusive purpose of discovery in this caSe—and

therefore subject t0 the Protective Order and the Stipulated Protocol.

16. Records produced by the United States Government t0 date include information

regarding Mr. Bollea’s private sex life, the private sex life 0f Heather Cole and Bubba Clem, and

sensitive law enforcement infonnation regarding the extortion investigation. Thus, it is crucial that

the parties“ Stipulated Protocol and the Protective Order with respect t0 the confidentiality 0f this

information and all associated United States Govemment records be confirmed in an Order, and

followed.

17. Pursuant t0 Judge Case’s October 20? 2014 Report and Recommendation based 0n

the Stipulated Protocol: any and all documents, records and materials produced by the United States

Government in response t0 the FOIA request of Gawker andfor their counsel are automatically

designated as “Highly Confidential — Attorney‘s Eyes Only.”

18. Accordingly, Mr. Bollea requests that this Court enter an Order confirming that the

parties? Stipulated Protocol and the Protective Order apply t0 any and all records, documents,

recordings and other materials produced by the United States Government. Mr. Bollea also

requests that the following definition for the term “Highly Confidential — Attorney‘s Eyes Only” be

applied t0 such materials: such material may only be received or Viewed by: (a) attorneys 0f record

for the parties in this litigation, and staff 0f such attorneys to whom it is necessary that the material

be shown for purposes 0f this litigation; (b) the Court and its staff, and any mediator, provided they

are filed under sea] 0r otherwise provided t0 the Court 0r mediator outside 0f the public docket; and



(c) any other person designated by the Conn after notice t0 a1} parties and an opportunity t0 be

heard.

19. Mr. Bollea further requests that all DVDS provided by the United States Government

t0 this Court be kept under seal, and that the Order Specifically mle that all other records,

documents and materials that have been 0r Will be produced by the United States Government are

designated “Highly Confidential — Attorney’s Eyes Only” and that counsel for Gawker Defendants

provide t0 Mr. Bollea’s counsel a copy 0f all records, documents and materials produced by the

United States Government pursuant to the terms 0f the Stipulated Protocol.

20. Mr. Bollea further requests that the Court specifically rule that the Authorizations

provided pursuant t0 this Court’s Order are applicable solely t0 Gregg Thomas, Esq. (as stated in

the Authorizations), and solely With respect t0 discovery in this lawsuit This Coqu intention in

ordering Mr. Bollea t0 provide the Authorizations was not to allow anyone Other than Gawker‘s

Defendants‘ counsel (Mr. Thomas) 10 be provided with the United States Government’s records

concerning the investigation into the extortion 0f Mr. Bollea.

21. Mr. Bollea further requests that the Court schedule a status conference as

expeditiously as possible (preferably 0n July 17, 2015) t0 discuss the status 0f the United States

Government’s production t0 Gawker and its counsel, and procedures for handling these sensitive

documents and materials.

CERTIFICATION 0F NECESSITY OF REQUEST FOR EMERGENCY HEARING

I HEREBY CERTIFY that just cause exists t0 request a consideration of this motion 0n an

emergency basis based upon the following:

A. In an article titled “Hulk v. Gawker, the story so far” posted by Nick Danton 0n

July 10, 2015 (a copy 0f which is attached as Exhibit B), Mr. Demon states:



There will be a third act Which we believe Will center 0n the real story: the additional

recordings held by the FBI, the mformation in them rim: is Hulk Hogan’s real

secret, and irregularities in the recordings which indicate some sort 0f cover-up.

This statement raises serious concerns that the protections applicable to the United States

Government’s records have already been andfor will be violated.

B. The FBI served Notice in the FOIA Lawsuit 0n July 103 2015, a copy 0f Which is

attached a8 Exhibit C, indicating that it is producing re-processed Video footage t0 this Court.

WHEREFORE, Plaintiff Terry Bollea respectfully requests that this Court enter an order 0n

the Special Discovery Magistrate’s October 20, 2014 Report and Recommendation, Stipulated

Protocol and Protective Order} Which also contains the clarifications discussed herein, and that the

Court set a status conference (preferably 0n July 1?, 2015) t0 discuss the status 0f the United States

Government’s production t0 Gawker and its counsel, and procedures for handling these sensitive

documents and materials.

Dated: July 13, 2015. Respectfully submitted,

x3?" Kenna}: G. Tm‘kei

Kenneth G. Turks}, Esq.

Florida Bar N0. 86?:233

Shane B. Vogt
Florida Bar N0. 0257620

BAJO
l

CUVA
1

COHEN
1

TURKEL
100 North Tampa Street, Suite 1900

Tampa, Florida 33602

Tel: (813) 443-2199

Fax: (813) 443-21 93

Email: kturkelgzflbajocuvacom

Email: smart {dbajocuvacom

-and-

Charles J. Harder, Esq.

PHV N0. 102333

Jennifer J. McGrath, Esq.

PHV No. 114890

HARDER MIRELL & ABRAMS LLP



1925 Century Park East, Suite 800

L03 Angeles, CA 90067

Tel: (424) 203—1600

Fax: (424) 203-1601

Email: chardergéanafirmxorn
Email: jmcgrathgcfilnnafilmnom

Counsel for Plaintiff



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy 0f the foregoing has been furnished by E-

Mail Via the e-porta] system this 13th day 0f July, 2015 t0 the following:

Barry A. Cohen, Esquire

Michael W. Gaines, Esquire

The Cohen Law Group
201 E. Kennedy Blvd, Suite 1950

Tampa Florida 33602

bcohengaltampalawfimncom
mgaines®iampalawfinn.com
jhallegtgtamgalawfinn.com

mwalsh @tanmalawfinnsom
Comsefjbr Heafiger C3632?

David R. Houston, Esquire

Law Office 0f David R. Houston

432 Court Street

Reno, NV 89501

dhouston@houstonatlaw.com

krosser@houst0nat1aw.com

Michael Berry, Esquire

Levine Sullivan Koch & Schultz? LLP
1760 Market Street, Suite 1001

Philadelphia, PA 19103

mbe lskslawcom
Pro Hac Vice Cozuzseffbr

Gawker Deg‘kzuiams

Kirk S. Davis, Esquire

Shawn M. Goodwin, Esquire

Akeman LLP
401 E. Jackson Street, Suite 1’200

Tampa, Florida 33602

kirkdavisgéflakerman.com

Shawn.goodwinéfiakennanfiom
Co- Cozzizseifor Gawker Defézzdams

Gregg D. Thomas, Esquire

Rachel E‘ Fugate, Esquire

Thomas & LoCicerQ PL
601 S. Boulevard

Tampa, Florida 33606
ghomasgcfltlolawfimmom
rfilgategffltlolawfirmfiom

kbrown s tlolawfim.com
abeenegdmolawfimnfiom
Cozmsez’for Gawker Deféndam‘s

Seth D. Berlin: Esquire

Paul J. Safier, Esquire

Alia L. Smith, Esquire

Michael D. Sullivan, Esquire

Levine Sullivan Koch & Schulz: LLP
1899 L‘ Street, NW, Suite 200

Washington, DC 20036
sberiingaflskslaw.com

Qsafierngfilskslaw.com

asmithfiglskslawxom

msullivangaflskslawxom

Pm Hac Vice Cozmset’for

Gam’cer Dejéizdams

Timothy J‘ Conner

Holland & Knight LLP
50 North Laura Street, Suite 3900

Jacksonville, FL 32202

timothvconnergcéhklaw.com

Charles D. Tobin

Holland & Knight LLP
800 17th Street N.W., Suite 1100

Washingtom DC. 20006

charlcsiobingwhklaw.com

AffomeysforInz‘éwenors, Ffrsz‘ Look fifedia, Imi,

WFTS' TV and WPTV-TV, Scripps Medics, 1226.,

WFTX—TV, Journal Broaa’cass Group, Vex Media,

baa, WLA-TV, Media Generat’ Operaz‘s‘ozzs, I220.

Cabie News Network, Inc, Bazzzfeed (ma’ T128

Associae‘ea’ Press.



Allison M. Steele

Rahdert, Steele, Reynolds 8c Driscoll} PL.
535 Central Avenue
St. Petersburg, FL 33?01

a:nnesteegc§aol.com

asteelegéfimhdemlawsom

ncamgbe]lgzflrahdertlawsom

Axomeys for Imewenor Times szblz’shfng

Company

ZS/ Kemzefk G. Tssrke!

Attemey
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EXHIBIT A
t0 Plaintiff’s Emergency Motion for Clarification and Confirmation that

Agreed Protective Order and Stipulated Protocol Govern All Documents,
Records and Materials Produced in Response t0 FOIA Request 0f Gawker

Media, LLC and its Attorneys and Request for Status Conference



DCT 2 2 283’:

IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
1N AND FOR PINELLAS COUNTY, FLORIDA

TERRY GENE BOLLEA professionally

known as HULK HOGAN,

Plaintiff,

vs‘
Case No. 1201244701~01 1

HEATHER CLEM, et (IL,

Defendants.

STIPULATED REPORT & RECOMMENDATION

PlaintiffTerry Gene Bollea and Defendant Gawker Media, LLCjointly stipulate to the

protocoi for the Freedom of Information Act request to be made by Gawker‘s counsel as outlined

in the correspondence attached hereto as Exhibit I.

Dated: October jg 2014 Respectfully submitted,

HARDER MIRELL & ABRAMS LLP THOMAS & LOCICERO P

./ f7
V ”a K

By;:“’%%‘ay¢9
By: jaw?)

Charles J . Halfier

Pro Hac Vice Number: 102333

Douglas Mirel!

Pro Hac Vice Number: 109885

HARDER MIRELL & ABRAMS LLP
1925 Century Park East, Suite 800

Los Angeles, CA 90067

Telephone: (424) 203-1600

Fax: {424) 203-1 60!

charder@hmafilm.com

and

Kenneth G. Turkel, Esq.

Florida Bar No. 867233
Chm'stina K. Ramirez, Esq.

Florida Bar No‘ 954497

BAJO CUVA COHEN TURKEL

Gregg D. Thomas
Florida Bar No; 223913
Rachel E‘ Fugate

Florida Bar No: 0144029
601 South Boulevard

23.0. Box 2602 (33601)

Tampa, FL 33606
Teiephonc: (8 1 3) 984—3660
Facsimiie: (813) 984.303“)

gthomas@tlolawfirm.com
rfugate@tlolawfirm.com

and

Seth D. Berlin

Pm Hac Vice Number; 103440

Michael Sullivan

Pro Has Vice Number: 5334?
Michael Berry



100 North Tampa Street, Suite 1900

Tampa, FL 33602

Telephone: (813) 443-2199

Fax: (8] 3) 443-2193

kturkel@bajocuva.com

cramirez@bajocuva.com

Cowweffsr Pfaintgflf‘erzy Gene Boifea

Copies furnished to: Counsel ofRecord

:53

Pro Hac Vice Number: 108191

Alia L. Smith

Pro Hac Vice Number: 104249

Paul J. Safier

Pro Hac Vice Number: 10343?

iuiie B. Ehrlich

Pro Hac Vice Number: 108190
LEVINE SULLIVAN KOCH & SCHULZ, LL?
1899 L Street, NW, Suite 200
Washington, DC 20036
Telephone: (202) 508-1 122

Facsimile: (202) 861-9888

sherfin@lskslaw.com

msullivan@lskslaw.com

mbexry@lskslaw.com

asmilh@lskslaw.com

psafier@lskslaw.com
jehrlich@lskslaw.com

Comselfor Defendanf vaker Media. LLC

s38 13‘

L g

2 3W”
Kames R. Case
Special Discovery Magistrate

so REcomggggED:
{a 30‘ xL/



QERTIFICATE OF SERVICE

. 5K
I HEREBY CERTIFY that on this L day of October, 2014, Icaused a true and correct

COpy of the foregoing to be served eiectronicaliy upon the fallowing counsel of record at their

respective email addresses via the Florida Couns E-Filing Portal:

Kenneth G. ’I‘urkel, Esq. David Houston, Esq.

kturkel@BajoCuva,com Law Office of David Houston
Christina K. Ramirez, Esq. dhouston@houstonatlawcom
cramirez@BajoCuva.com 432 Court Street

Bajo Cuva Cohen <2: Turkel, PA. Reno, NV 8950!

100 N. Tampa Street, Suite I900 Tel: (??'5) 386—41 88

Tampa, FL 33602

Tel: (813) 443-2199

Fax: (813) 443-2} 93

Charles J. Harder, Esq.

charder@HMAfirm.com
Douglas E. Mirell, Esq.

dmireiI@HMAfitm.com
Harder Mire]! & Abrams LLP
I925 Century Park East, Suite 800

Los Angeles, CA 90067

Tei: (424) 203- 1 600

Fax: (424) 203-1601

Arromeysfir Pfainszfi‘

Barry A. Cohen, Esq.

bcohcn@tampnlawfinn.com
Michael W. Gaines

mgaines@tampalawfirm.com
Barry A. Cohen Law Group
201 Bast Kennedy Boulevard, Suite 1000

Tampa, FL 33602
Tel: (8 13) 225.] 655
Fax: {813) 225- I 921

Atromeysfor Defendant“ Heazher Cfem

Gregg 3310mm
Affomey
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‘3 LEWNESULLWANLSKS KOCH &SCH ULZ‘ LLP

1760 Market Street

Suite 1001
Philadefphm. PA 19103
(215) 9889778 {Phone
(215) 9889750

9
Fax

Michae! Berry

(2 1 5) 988-9???
mberryfilskslawnom

September 29, 2014

VIA E—MAIL

Charles J. Harder, Esq.

Harder Mire“ & Abrams LLP
£925 Century Park East, Suite 800

L03 Angelcs. CA 9006?

Re: Boiled v. Cfem, e! al.

No. 1201244104)” (Fla. Cir. Ct.)

Dear Charles:

I write Io follow up our conversations about a mutually agreeable protocol for our

Freedom of Information Act {“FOIA") request seeking records concerning lhc federal

government‘s investigation relating to the sex tape(s) involving pIaintilT.

As Seth, you, and l discussed, we understand (ha: piaimifl' firmly believes that these

records are nm relevant and that our request for this information is n01 reasonably calculated t0

(cad t0 the discovery ofadmissiblc evidence. We, in turn. disagree with plaintiff‘s belicf‘about

the records’ relevance and his position that Gawker and its counsel should not bu: able to review

certain materials that might be in the government’s files without the Court reviewing {hem first.

Nevertheless. both sides recognize that the Court has issued rulings that bear on these issues,

and. in the spirit ofcompromisc and in an effort 10 move the process along, we have agreed Io

establish a protocol for facilitating ihc FOIA request and subsequent review oi‘any records

provided by the government. without intending to waive our respective positions in connection

with earlier rulings by the Court.

Based on our discussion, I set out below what l understand we agreed t0 in principle.

Both sides understand that this agreement is intended only lo address the procedure with respect

to the FOIA requesn Each party is preserving its rights and positions concerning the

discovembility, reievance, or admissibiiity ofany materiai the government produces in response

to the FOIA tequest, and each party is preserving its right t0 chaflcngc Judge Case‘s rulings.

including any rulings on a party‘s confidentiality designations:

EXHIBIT

fl.W

Waumsgtrm Nna- ‘Yu «a Pmmuw! 1n ~ n mwr



I LEVINE SULLIVAN
;

LSKS KOCH &SCHUL2. LLP

Charles J. Harden Esq.

September 29, 20 I 4

Page 2

Counsel for the Gawker defendants, along with counsel for plaintiff, will call the

U.S. Attorney’s office and/or FBl before Gawkcr‘s counsel makes the FOIA
request to explain our agreed upon protocol and seek their guidance on how best

t0 ensure the govemment’s assistance in complying with it.

Plaintifi‘and his counsel will provide signed authorizations for the release of
records t0 the Gawker defendants. Gawker will treat {he Social Security numbers
on the authorizations as “Highly Confidential - Attorney‘s Eyes Only” and will

not disseminate them to anyone other than in submitting the FOIA requcs1 to the

government. .

Counsel for the Gawker defendants will make xhe FOIA request, ccpying
plaintiff‘s counsel. The request will note that plaintiff believes that records

relating to the investigation arc not relevant to this litigation, but he and his

counsel have provided signed FOIA waivers based on a court order. We will

provide a draft of the request to you before submitting i1 to the government, For

you to review and revise as it pertains to plaintiff‘s position. Alternatively, if

plaintiff prefers, we will include a separate letter from you stating plaintiff’s

position.

Responsive Documents: Any documents that Gawker’s counsel receives from

the government will be treated as “Highly Confidential - Attorney’s Eyes Only"

pending plaintiff’s review ofthe documents. Gawker’s counsel will FedEx copies

ofthe documents to plaintifl‘s counsel within two business days of receiving

them. Plaintiff then will have 30 days From the date of receipt to review tho

documents and decide whether t0 designate any ofthem as “Confidentiai” under

the Protective Order or “Highly Confidential - Attorney‘s Eyes Only” under

Judge Campbell’s April 23, 2014 ruling.

DVDs 0r Other Video Footage: In the call with (he government and in tho

FOIA request itself, counsel for Gawker will ask the government to provide any
videos that the government agrees to produce in response t0 the request in a

separate sewed envelope addressed Io Judge James Case (Rat). who will

personally pick up the videos in Tampa. If Ihc government inadvertently sends

any video to Gawker’s counsel, counsel will not open any sealed envelope

containing videos and will not review any videos provided by the government.

except as provided below. Gawker’s counsel will send any videos to Judge Case
within two business days of receiving them.
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r LEVINE SULLIVANLSKS KOCH&5CHUL2,LLP

Charles J. Harder, Esq.

September 29, 20 14

Page 3

Prior to reviewing any video, Judge Case will provide the parties‘ counsel with an

index ofwhat he has received, describing the number of videos, their form (:‘.e.,

DVD, tape, eta), and any title that is on the video. Judge Case will preserve the

videos until the final disposition of this case, including any appeals.

Judge Case will review any videos provided to him, in their entirety, to determine

ifthey contain any nudity, or any sexual content, or any material cowered by the

protective order plaintiff‘sought during the July 18, 20 1 4 hearing (any and all 0f
which is referred to herein as “Nudity, Sexual Cement, or Protective Order
Material”). Ifany videos do not contain any Nudity, Sexual Comcm, or

Protective Order Material, then Judge Case will provide such videos to Gawker’s

counsel, and Gawker’s counsel will then provide copies to plaintiff’s counsel and

win treat them as “Highiy Confidentiai - Attorney’s Eyes Only” until piaimiff‘s

counsel has had 30 days to review them and make any confidentiality

designatians.

With respect to videos that contain any Nudity, Sexual Content, or Protective

Order Material, Judge Case will review them 10 determine whether the videos or

any portions of the videos are relevant 0r reasonably calculated to lead to the

discovery ofadmissible evidence. 1n connection with Judge Case’s conducting

that review and making his recommendations. Gawker might request ofJudge
Case to make a con fidemial, ex parte proffer lo Judge Case about Gawker’s
theories 0n why content that might be on the recordings should be deemed to be

relevant or reasonably calculated to lead Io the discovery of admissible evidence.

(Plaintiffopposes any ex pane communications between Gawkcr and Judge Case,

or any protocol contemplating any such ex parts: communications.) [Nudge Case
permits any ex parts proffer by Gawker’s counsel: Judge Case win not provide

Gawker’s counsel with any information about the contents ofany videos, except

as provided below; any such proffer by Gawker will be treated as confidential and
not shared with plaintiff or his counsel; and any such proffer wit! be made on the

record and transcribed by a ceurt reporter, in case it is needed for further review

ofJudge Case‘s recommendations concerning his review 0f“ the videos.

lfJudge Case recommends that any portion of the videos is not relevant or

reasonably calculated to lead to the discovery of“ admissibie evidence, he win
provide the parties with something akin to a privilege log, generally describing

any footage being withheld and the basis for withholding it, providing sufficient

detail so that hi5 recommendations could. if needed, be subject 10 further review‘

but while respecting the privacy interests of the plaintiff.
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v IfJudge Case determines that any statements reflected on the videos containing

Nudity, Sexual Content, or Protective Order Material or any portion thereofare

relevant or reasonably calculated to lead to the discovery of admissible evidence,

then he will arrange for a court reporter m transcribe those statements (at

Gawker’s expense). Bach side retains the right 10 seek from Judge Case any

portions 0f the videos, including any portions of the audio, that he finds to be

reievant or reasonably caiculated to lead to the discovery of admissible evidence

in which there is no Nudity, Sexuai Content, or Protective Order Materia}. Any
transcript, audio recording. or video will be treaied as “Highly Confidential -

Attorney’s Eyes Only” until plaintiff has had 30 days to review them and make

any confidentiality designations.

o Prior to Gawker’s counsel making the FOIA request, the parties will inform Judge

Case ofthe agreed~up0n protocol and provide him with a stipulation and proposed

recommendation memorializing the proposed procedure for his receipt, review,

and ruling 0n any videos.

Phase confirm that piaimiffagrees to this proxocol or 1c: us know if he proposes any

revisions. lf‘ you have any questions or would like to discuss the protocol, please call me 0r Seth.

[f this is otherwise agreeable, please provide us with the signed authorizations as directed by the

Court.

CC:

We appreciate your working with us to develop a mutually agreeable procedure

Very truly yours,

LEVINE SULLIVAN KOCH & SCHULZ, LLP

”7
By: W

M ichael Benjy”

Seth D. Berlin, Esq.
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EXHIBIT B
t0 Plaintiff’s Emergency Motion for Clarification and Confu‘mation that

Agreed Protective Order and Stipulated Protocol Govern All Documents,
Records and Materials Produced in Response to FOIA Request of Gawker

Media, LLC and its Attorneys and Request for Status Conference



Nick Denton

Hulk v. Gawker, the story so far

N

"f“?
‘

Nick Benton

?inMS 10:00am

I was supposed t0 be on the stand this week, down in St Petersburg, Florida, gixdng

testimony in a dispute with a local and global celebrity, the wrestler and reality star,

Hulk Hogan.

The trial is delayed, while Gawker’s lawyers pursue a lead about a suspicious audio

track. More 0n that later, but this unexpected interlude provides the opportuniw to

take stock 0f the story -— and the case — so far.

The initial story by AJ. Daulerio 0n Gawker 'm 2012 introduced a recording 0f an

evening including Hulk, a shock jock called Bubba The Love Sponge Who was the

host 0f the evening in question, and Bubba’s Wife Heather: who had “relentlessly”

pursued the wrestling star.

The second act, which has just concluded, has revealed the arguments 0n both sides:

Hulk’s team maintains his rights 0f privacy and publicity were violated; Gawker that

the WTestling and reality star had himself made the tape newsworthy.

There WiB-be a third act Which we believewill center 0n the real Story: the additional

recordings held by the FBI, the information m them that is HulkHogan’s real secret,

‘and irregularities in the recordings which indicate some sort 0f cover—up. In the- way

«Ofso many news stories, the deeper you g0, the more interesting it gets.

(A sidemote: this prediction is based 0n court filings} existing press reports and

publicly available information. Our external lawyers and in-house counsel are

severelylimited in what they can tell me.)

In the meantime, during this interval between the second and third acts, here’s an

account conveyed through quotes from journalists, legal experts and protagonists in

the dispute. I’ve tried t0 include some commentary too from habitual critics 0f

Gawker, and Hulk’s lawyers and surrogates, for at least some balance. Headlines are

mine.



Gawker’s editorial mission

Tommy Craggs, Executive Editor of Gawker Media, speaking t0 Vice

“There’s a learned passivity in {he media surrounding anything that mighffind its

way into court... Ifa reporter thinks [something] 2's frue, and there 2's evidence t0

support {hat t0 the reporter’s san'sfaciion, then there 2's n0 earthly reason why it

shouldn’t be out there. Thar is the entire phiiosophy of this company.”

Profile 0f Heather Dietrick in Above The Law

Dietrick has been at Gawkerfor a Zitfle more than two years. She had the

wonderfllly weZZ-rounded résumé you’d expectfrom the GC ofa company like

Gawker: she previously worked in-house at Hearst, clerked in the Eastern Dismct

ofNew York, and practiced intellectuaZ-property and media law at twofirms

(Goodwin Procter and HeZler Ehrman}. She holds both a JD and an MBAfrom the

University ofMichigan -~ and it’s good that she has some business background,

because in (I company reorganization last December, Benton promoted Dietrick to

serve as president as well as GC 0f Gawker. She now divides her time between legal

and non-Zegal matters.

When I spoke with her last“ week, though, Diefrick did not seem sb'essed. Sporting an

elegant black blouse and impresa‘velyfizll, white A~Zine skirt, which she smoothed

over her crassed Zegsfrom time to iime during our conversation} she seemed calm

and confident...

“I believe in this story,” she said. “At Gawker, we stand by our stories when wé

believe in them. That’sflndamental 1‘0 whafjoumaiisz‘s do. There are lots ofsz‘ories

based 0n informa tion that someone doesn’t want out there but that it’s important t0

have it out there.”According to Diezrick, who describes herselfon the Gawker

website as “a fast walker and a fierce defender 0f the First Amendment,” this

mission is what makes Gawker so great.

Nick Benton on Gawker’s modus operandi (NYT)

“We’re talking about a central issue 0f our time, which is the proffiemtion of

marketing. We are being bombarded by marketing all of the time — marketing and

self-promoters, peopfe who wake up in the morning and get into character, whether



they are Captain America 0r Hulk Hogan. Ifyou want to be in the marketing haze,

then be in the haze. But the Internet does give you the ability right now to go to

Gawker and {ofind out what really happened.”

Gawker has evolved since its early days as tormenfor of the Manhattan media elite.

ButMr. Danton sees a thread through the years, and across Gawker’s disparaz‘e

network of blogs. “Whatever information we have, whatever insight we have,

wha fever knowfedge we have, our impulse is f0 share it as quickly as possible, and

sometimes with as Zizfle thought as possible,” he told me after we had settled into a

small conference room. “Before you can think about it 1‘00 much, jusf put it out

mere, just share it out there. I think that’s the essence ofwho we are.”

Gawker Media CEO Nick Demon discusses Hulk Hogan’s sex tape, their pending

trial, and more 0n Reliable Sources

There are too many peopfe in {he media who make calculations. I can understand

what they d0, but they make cautious; conservafivefinancial and reputationai

calculations {hat often result in good stories not seeing the light 0f day. And they

settle cases. They setfle cases like this one, even when they know that they’re in the

right We are independently owned, and we can afiord t0 stand upfor the

principles ofgoodjournalism... We can afford to bear the risks. We have a higher

tolerancefor risk fhan most organizations. Being independently owned, we can

make {hose calls. And asfar as business goes, to have a reputationfor putting out

the real story, despite the risks, that 2's a rare, that is a rare thing in the modern

world, in the modem media world. So I’m confident that this reputation that we

have built, and that we continue t0 build, will pay oflin the longer ierm.

Taking responsibility (Holbrwood Reporter)

As Benton prepares to defend a brand ofjoumaiism that he believes isfree of

corporate influence and the spin ofpublicisfs, he’s speaking out about how

ceiebrities should know heifer. Asked what would happen if he had the chance to sit

down with Hogan, Danton says he’d tell his nemesis, “I take no pleasure in your

embarrassment, but this was a story we had to write: It was mze and it was

interesting. You let the genie out of the boifle; you boasred abouz‘ your sexual

conquests endlessly. And you took up a celebrity perk — cm invitaiion to have sex

with a fan’s wife — without thinking through the consequences. We take

responsibiliiyfor ourjournalists’ words and actions; take responsibilityfor yours.”



A changing media culture (Amanda Hess in Slate)

Over the pas? several years, Gawker’sjoumalists have largely absorbed the societal

shift in regards t0 celebrity skin, n0 court order necessary. They even deserve some

cz‘editfor precipitating the change. When a sex tapefeamring Playmate Kendra

Wilkinson was released againsi her wiU in 2010, Gawker’s women’s site Jezebel had

her back. As Gawker’s bloggers evolved into reporters, their proximity 2‘0 the

underbelly of the Internet helped them break imporiani stories aboui online sexual

exploitation and harassment. And when the 2014 celebrity hack broke, Gawker

didn’t publish a pic. Instead, Deadspin launched an investigation into who was

responsiblefor the hack} Valleywag demystified Apple’s securityfailures, and

Jezebel critically analyzed the incident as a massive act of bullying against a group

ofwomen publicly humiliatedfor {heir success.

A biog neiwork that earned notoriety in partfor exaliing in leaked nudes had

become the Internet’s conscience. If kind ofafways has been: Every time Gawker

found a strange new arfifacz‘fi‘om some comer 0f the Internet and threw iz‘ on the

site, ifforced the rest of us 2‘0 begin r0 consider which elements of this new oniine

culturefeltfair and which smelledfoul, until something like values emerged. Now

they have. Which 2's why we canfeel icky that the Hogan tape landed on the

Internet, andjust a lime bit graiefiz! that Gawker wasfree to put it there.

Despite HuH< 0f a lawsuit, financials show Gawker making money, moves. (New York

Observer)

“With the possibility of an initialjudgment against Gawker Media at the

forthcoming trial in Florida, there’s been interest in the company’s underlying

financial health,”Mr. Danton said in a statement. “Ourjoumalists and I standfor

open discussion of true and interesting stories, and ourfinances have become part

0f the story. So we intend t0 be open about them, both in the media and in the St.

Pefersburg courtroom. I am as proud ofour business track record as I am ofour

wriiers’ repuiafionforjournalistic boldness.”

Gawker dodges potenfiahy deadly Hulk Hogan lawsuit — for now (New York Post)

Although the trial is delayed, Demon’s lawyers, it was learned, were trying to quash

that the company is incorporated in the welZ-known tax haven ofthe Cayman

Islands. His lawyers worried that such information would be used to inflame the

Florida jury aboutforeign owners.



Benton defends the incorporation status. “There is n0 reason, a5 a smaZZ—sized

company, {hat we shoufd nor take advantage of the same laws as large companies

30 we are nor taxed doubly,” he said.

His lawyers also did not wanr thejury t0 hear that he had set up 0135083 in Hungary

as well. Benton explained that his mother’sfamily is Hungarian. “It’s a very natural

placefor us to do business,” he maintained. He said about 40 ofGawker’s 268

employees are there.

J eff John Roberts in Fortune

The case 2's importanr not only because Hogan wants $100 million, which could ruin

Gawker, but also because it highlights how Gawker 2's alone among new media

companies in waging the sort ofpublic interest Zegalfights that were once second

naturefor traditional media.

The legal background is complicated, but the gist ofit 2's that Gawker would Zikely

win the? case—butfor thefact the {rial 2's taking place in Hogan’s hometown, and in

front ofjurors who are unlikely to 100k kindly on New York~based Gawker and ifs

Oxford-educafedfounder, Nick Benton.

Demon’s doughty attitude t0 legal threats (which Gawker also showed while

exposing the crack~sm0king mayor 0f Toronto) is similar t0 what newspapers and

n‘adin'onal media have long displayed. As Adam Liptak has explained, these older

media companiesfinanced many of the majorfree speechfights 0f the 20th century;

they saw paying for litigation as part of their business mode}, and as a public: duty.

All of this is why Gawker’sfight with Hulk Hogan, despite the sleazy subject matter,

should aflmct the support ofmedia companies andfree speech advocates

everywhere. Gawker is the only one among a new generation ofmedia companies

that appears ready to stand ifs ground in theface offegal threats; 362': loses, there

may soon be no one else who 1's wilh‘ng 2‘0 do so.

Gawker’s moment 0f truth

[Benton] has probably done more than any individual to loosen up the mainsh‘eam

media. His various websites have stoodfor nothing ifnot the proposition that

decorum should never stand in the way 0f entertaining readers. By Gawker’s



definition, ij’it’s interesting, it’s news. As Mr. Benton himselfhas put it, what

journaiisfs put in {heir stories is inherently less inferesiing than what they say afier

work.

It’s surprising that the suit has gone thisfar, given the wide berth fhatjudges have

historically granted the news media when it comes f0 covering the lives ofpublic

figures.

People at Gawker tend to talk about “the Hogan case” in apocalyptic terms}

suggesting that it could very well bring down Mr. Demon’s entire empire. Ofcourse,

hyperbole 2's baked into the company’s identity. The goal has always been t0 draw

notice, which meansframing everything in the most extreme manner possible. Even

when the subject is the future 0f Gawker.

It’s an especialfy pertinent issuefor Gawker, a company whose identity is bound up

in a particular voice and worldview. You can cail it an unwavering cammiimenr to

n‘uz‘hvtelling — 0r, less generousiy, a reZenfless cynicism. Either way, the Gawker

sensibility that helped set the tonefor an earlier generation offntemetjoumalism

no longer really squares with the prevailing spirit ofposiriviiy on social media

networks like Facebook. The Gawker writer Tom Scocca called this ethos “smarm” in

a withering essay in late 2013: “Smarm aspires t0 smother opposition or criticism, to

cover everything over wim an amficz’al} oily gloss.”

Gawker’s Nick Demon: ‘We are not part 0f your PR marketing machine’ (Jane

Martinson profile in The Guardian)

When wefirst met as young reporters 0n the Financial Times, he had already won a

reputationfor being a brilliant ifsomewhaf unforgiving journalist - the subs

dubbed him the “mad Magyar” when he came backfmm being a stringer in

Hungary. He was possibly the last person anyone would have picked a3 thefufure

head of a site which outs celebrities and pubfishes sex tapes involving a 62-year~old

wrestler. And yetDenton aZways loved gossipy details, as with his obviousjoy at

discovering fhafBarings rogue trader Nick Leeson used superman as his computer

password. “Gawker is a reflection ofpart ofme,” he says now‘ “Gossip is thefirst

draft ofnews.” Or, as he said when hefirst set up Gawker, journalists tell the best

stories in the bar afier work rather than in the paper. Friend andformer FT

colleague John Gapper compares him. t0 Rupert Murdoch: “At heart he’s a great

traditionalist. Like Murdoch, he loves a great story.”



The media debate

Eriq Gardner in Hollywood Reporter 0n the baffle over coverage bemeen

entertainment stars and the jeurnalists that cover them

Hogan’s battle represenz‘s {he Zaiesf strife in the escalating tension befween the

media and celebrities. As news outlets expand their reach through social media,

publicfigures arefinding it more difi‘icult t0 escape the sometimes unflattering

spotlight. More ihan 2.5 million peopie watched the Hogan sex video online.

Gawker’s story was published alongside an essay about why everyone Zikes t0 watch

celebrities have sex, which Demon believes adds to its newsworthiness. But Hogan’s

team is preparing to call a professor ijoumalism at the University ofFZorida t0

tesfify that the video itselfdidn’t need to be posted andfaiis the “Cheerios fest,”

playing badiyfor readers eafing breakfast.

Maria Bustfllos 0n the original story by AJ Daulerio, then EIC 0f Gawker

Dauleréo’s commentary 0n {he original “highlights reel” i3 witty and enferfaining,

and worth reading most ofallfor his penetrating observations on the ordinariness

and vulnerabiliiy ofcelebrz'ries. The excerpted videa is the springboardfor a

broader examination ofour complicatedly voyeuristic cefebriiy—obsessed society.

The newsworthiness 0f the stow {Capital New York)

The case has ifs roofs in an Oct. 4, 2012 post writien by Gawker’s tfzen-edz‘forAJ.

Daulerio abourHogan’s 2006 sex tape. By thg time Daulerio published the post; iz‘

had been seven months since YMZ broke the news about the existence of the sex tape

and more fhanfive months since gossip webm’te The Dirty had published grainy

screenshotsfrom the video.

Hagan is certainly a very public person, having written iwo memoirs and starred

in the reality show, “Hogan Knows Best.” He has been particularly open about his

sex life. During various appearances on both Bubba’s radio show and Howard

Stern’s radio show, he has discussed: his erection, the size ofhis penis, where he

prefers to ejaculate during sex, how he uses his mustache during sex, the way his

wife pleasures him in the car, his penchantfor rough sex, and more.



With the sex tape, though, Gawker did expose some lies. After the video had been

recorded in 2006, but before Gawker published its post in 2012, Hogan had said in

(m interview that he would never sleep with CZem. Once screenshois 0f the video

were published in early 2012, many speculated online z‘hatBubba had sef up the

cameras in order f0 catch Hogan and Clem cheating. Gawker’s publication 0f

excerpts of fhe sex tape, which revealed rhafBubba had encou raged Hogan and

Clem t0 have sex, refiited both 0f thesefalse narratives.

Hogan’s original lie about sex with Bubba’s wife (CNN)

During a 2011 interview with Stem; Hogan saidflatly fhat he would never have sex

with Heather Clem. “Man law, brother,” Hogan told Stem. ‘ZE‘ven {f they were

divorcedfor 10 years.” In the same interview, Hogan opened up about the sexual

chemistry with his wife.

Disproves a public lie (Farhad Manjoo 0f NYT —- 0n Twitter)

This realiy seems Iike an obvious basisfor publication. Jr’s news, f2“ disproves a public

lie. Hogan had regularly discussed his sex life and this incident in particular. Seems

worthy ofcelebrifyjoumalism t0 poim‘ out a clear fie.

Hulk Hogan AD-American Liar (Vice)

Hulk Hogan lies. AH pro wrestlers lie, ofcourse, and pro wrestling is a fie) but Hulk

Hogan is a liar’s liar. He’s said he was nearly Metalfica’s bassist and that he had t0

shooz‘ on (read: beat up for real) Japanese wrestler Tatsumi Fujinami t0 save the

WE zitZe. His re-z‘elling ofhis iconic match wifh Andre the Gian: at Wrestlemania

III is rife with obvious, gratuitous, easily disproved Zies—Andre was 600 pounds,

Hogan didn’t know ifAndre would let him win, Andre died days later.

Gawker makes no moral judgment, says Heather Dietrick (FOX News)

“Here is this tape offhis guy having sex with another man’s wzfe, with his blessings.

Nojudgmentfrom us...Gawker doesn’t care what you d0 in regard to that. But

people should be able to know and make their own decisions as to what is going 0n

in the whole worfd.”



Quotes from Danielle Citron: University 0f Malyland law professor and author of the

book Hate Crimes in Cyberspace (Fusion)

“Ofcourse, journalists can write that it was made bu? the video itself isn’t

newsworihy. We don’t need 2‘0 see the video. It’s a sacred invasion ofprivacy and

humiliating and exposing...ft was a big mistake and [Gawker is] sticking by it

because they made if.”

D0 you need to see t0 believe? {Mashable}

“Seeing the video tape ofsomeone having sex is very diflerem‘fiomjoumalisfs

writing about it...1f Gawker successgfizlly argues thatpublishing fhe video was

necessary, then Citron says the “end implication” is thaf “there’s n0 privacy in

anything, which I don’t think we’re prepared as a society to say.”

Gawker could counter by essentially saying fhaf “seeing is believing,” Eric Goldman,

an Internet law professor at Santa Clara University, told Mashable. Without the

video, Gawker could argue ihaf readers would say the outlet misinterpreted ifs

contem‘s, or that if was making up details.

A rare statement from David Houston, Hogan’s closest attorney and adviser

(Hollywood Repomer}

For Benton, whofounded Gawker in 2003, the trial represents perhaps ihe most

significant risk t0 his company. He settled a suit over an Eric Dane-Rebecca

Gayheart sex tape that Gawker posted, but he says hefound Hogan’s demands

unreasonable. (Neither side will say what Hogan wanted.) Now, thefaie ofhis

company could be in the hands ofFlorida jurors who wiZZ be {old that Google

searchesfor “Gawker” reached a historic high around the time of the Hogan sex

tape story. “If 2‘s time r0 put (m end t0 the immoral bullies who use fhe First

Amendment as a means t0 destroy privacy and decency,” says David Houston, a

Hogan afiorney.

Gawker should pay for free speech {Michael Wolff in USA Today)

Until, that is, the Internet, which is able to operate without responsibility or costs.

Neither Google nor Facebook, regarded as more like relephone lines than publishers,

are legally accountablefor their invasions and defamations. And the cruelest and



vilest words are usually ufiered by people who don’t have enough money t0 make {2‘

worth suing them.

Bu: Gawker Media, wifh itsflagship site Gawker, the news, gossip and bile biog, has

made quiz‘e a success out ofgraiuitous and ad hominem attacks. And now it is in

tenacious litigation with wrestler and reality TVpersonaZity Hulk Hoganfor

violating his privacy over a sex tape that Gawker edited and posted. While this suit

is the kind that will likely be defeated 0n consfimfional grounds, it 2's also mze fhat

you need t0 be richer {hem Gawker t0 adequately defend against a plaintifflike

Hogan, who is righteous enough and stubborn enough not t0 seifle.

Still, ifHulk Hogan were t0 win his suit before the Floridajury, demonstrating {he

financial risks 0f indiscriminate speech, and that decision is eventually reversed by

a higher court, reafirming the ufiimate principle offree expression, that might ofler

a sort ofbalance, albeit sacrzficing Gawker, but {0 {he regret offew‘

Most great stories are based 0n unauthorized disclosure 0f information (Heather

Dietrick to CNN)

“B’s difficult 1‘0 think ofa huge news story about a celebrity 0r a politician or

someone people care about that didn’t involve some infbrmation that that person

did nof want disclosed...That’s thejob ofa journalist.”

The gap between reality and perception, that’s where the interest lies (Heather

Dietrick t0 Business Insider)

“We think {hat ajury wiZZ understand that it’s thejoumalist’s role to clanfi; when

miginformation exists about a widely reported topic and t0 close the gap between a

celebrity’s marketed version ofa sfory and reality.”

Gawker Argues Publishing Hulk Hogan’s Sex Tape Was Simply ‘Good Journalism’

(Michael Calderone in Huffington Post)

It’s easy {o get bogged down in the saiaciousness ofthe content. But Danton and

Gawker’s defense team wantjurors t0 conclude that publishing an edited Clip 0f the

30-minute sex z‘apefalls in Zine with whafjoumalisfs d0 every day: provide

verifiable information in response t0 rumors and reveal contradictions relafed t0 a

celebrity’s pubb’c Claims... “Others used screenshots, and in that muck and confiision,



lies and rumors and speculation prohferated...We wrote a story which did not

simpZy add another rumor f0 an already large pile 0f rumors, but actually sorted

through those rumors and £7in t0 establish some truth. That 2's the definition ofgood

journalism, whatever you think about the subject mafier.”

Talk and let talk (Nick Denton t0 Reason)

‘71qu and Bubba have aired the wresfler’s sex fife 0n talk radio...The way they talk

about women seems disrespeczflzl, but it’s afree country. But’especially when

revealing informazion leaks out—Gawker writers and readers also have a right t0

their own conversation 0n the same subject.”

What would I do if sex pics leaked? I already had an exercise in that kind 0f crisis

management! (Nick Denton t0 Buzzfeed)

“In the modem world, ifyou’re in the public eye and you’ve opened the door

yourself, and I’ve opened the door myseifto prefiy much any discussion ofmy (fie,

realZy, you have to own it...You have t0 own up t0 it and do it with as much grace as

you can. Just don’tfighf if... (Hulk Hogan) wants to talk aboui his sex life but no

one else is allowed to. You don’t get to do that in this country.”

Dude, you’re a celebrity {Nick Benton in The Daily Beast)

Putting aside any Firsf Amendment arguments, the common—sense arguments are

pretty clear. ‘Dude, you’re a celebrity. That’s comes with a price. And part 0f that

price is you’ve gof to be discreet. Generafly it’s good to be discreet zfyou ’refucking

around, but especialiy ifyou’re a celebrity.”

Citing public comments, many 0f ihem graphic, that Hogan has made abouz‘ his sex

life during media appearances, Benton continues: “Ifyou can’t even remember if

you slept with Heather Clem [Hogan’s video sex partner] 0r not because there were

so many brunettes that year, in the InternetAge you might once in a while have

something come out z'fyou’re going to be that indiscriminafe in the pursuit ofyour

celebrity perks.”

Taiwanese animators get hold 0f the story



The legal issues: a free press v. advocates of internet privacy

Ed Krayewski in Reason Magazine

Usuccessful, Hogan’s suit could befinancialZy ruinous t0 Gawker. But the case has

larger implicationsforfree speech as well. Indeed, it could haw; serious chilling

eflecrs on other news ouiZezs that report unfavorably 0n celebrities and pseudo-

celebrizies obsessed with image management while setting a poor precedent on the

use ofprz’vacy claims to squash reporting 0n pubiz‘cfigures.

On fhe most basic level, this is a case about Gawker, an independem‘ media

company, fightingfor its life. But ifs also a case about the FirsiAmendmem‘ and the

right 0f ihe press t0 publfsh ideas, information, and images that the public wants to

read.

At its core} the dispute beiween Gawker and Hagan is about competing visions of

fundamenfal rights—~a nearly unbridled right tofiee speech (at least theoretically)

and a free press vs. the righi more and more publicfigures are asserzing t0 choose

which parts 0f the lives they have made public can be reported 0n and how.

Charles Harder, Hulk Hogan’s attorney, says public’s morbid curiosity does not

amount t0 public concern (Huffington Post)

“The video is private...lt does noi become a ‘public concern’just because Gawker

and Demon want to pfiay it (and profitfrom it) or because it might appeal t0 the

morbid curiosity ofa segment of the population. Iffhaz‘ were the test, then no one

would have privacy, SO long as cerz‘ain people have cm interest in watching them

naked 0r having sex.”

Charles Harder says Florida statute 0n video voyeurism trumps constitutional

protection for free press and free expression (CNN)

“The FirstAmendment has limitations... In Florida, it is a crime 0f video voyeurism

tofilm someone naked withom‘ their permission, or to publish fhaffootage. Doing so

is against the law and not protected by the FirstAmendment”



Who knew that professional wrestlers could be so sensitive? And that their antics

could have potentially grave First Amendment implications? (Jane E Kirtley, Silha

Professor 0f Media Ethics and Law at University of Minnesota}

Gawker generally reveZs in controversy and seems t0 especially relish acquiring

contraband videotapes of celebrities misbehaving. For example, Gawker reporters

made several attempts in 2013 and 2024 t0 purchase recordings alfegedly showing

Toronto mayor Rob Ford smoking crack cocaine. But in these instances, as with the

Hogan tape, n0 one has accused Gawker ofmaking or inducing someone else to

make the illicii recordings. Under US Supreme Court precedent, ifthey did nothing

illegal to obtain the tapes, publication would be protected by the Firszmendment,

provided the contents are a matter ofpublic interest and concern.

In this case, Ofcourse, Hogan isn’t suing for libel. He couldn’t, because there is no

dispute that the tape is genuine. Tx’uz‘hfizf speech, n0 matter how ofiensive, cannot be

the basisfor a defamaiion suit. Here Hogan is arguing that infimatefacts about his

privafe lyre were made public in a way that would be highly offensive to a

reasonable person.

Jurors are likely f0 idennfi with the plaintifl, on a very viscera! level. They wouldn’t

want a tape 0f themselves to be posted online, and they could agree {hat Hogan

shouldn’t have f0 put up with it, either. A rulingfor Hogan could send a sfiong

message that online sites should be very wary ofposzing videos ofcelebrz'iies

misbehaving, even if they think the content is newsworthy.

A bonus item. Rob Ford, the craCk-smoking mayor 0f Toronto, himself exposed by a

Gawker scoop in 2013, arm-wrestling with Hulk Hogan.
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Michael McCann 0f The University of New Hampshire, for Sports Illustrated

Althoughjurors are hard t0 predict, Gawker appears well positioned to prevail in

the trial. Gawker’s strongest argument is that the FirstAmendment protects media

companies in the reporn’ng ofnews and that courts have broadly defined what

counts a3 “newsworthy” and “0f legitimate public concern.” The First Amendment

safeguards our open society and allows media to report 0n stories that some would

prefer be kept confidenfial.

News stories, moreover, do not have t0 be about weighty topics t0 be accorded Firsf

Amendmenf protection. Stories about celebrities and—yes—athletes are as protected

by the First Amendment as are stories about international afiairs and policy

reforms. Along those lines, while critics 0fGawker might dismiss it as a gossip

website, for purposes 0f the law Gawker is clearly a media company engaged in the

disfribution and commentary ofnews items. This was apparent in Gawker’s 2012

post thatfeatured the sex tape, While the embedded video ofHogan having sex

surely drew Internet trafi‘ic, the accompanying postfeafured a 1,400—w0rd

commentary about the video and what it s£gnifies.

Gawker is thus disfinguishablefrom entertainment companies that have lost “sex

tape” lawsuits. In 2998} Poison lead singer Bret Michaels defeated Internet

Entertainment Group Inc. in a case involving a sex tape ofMichaels and Baywatch



star Pamela Anderson. Michaels won a permanem‘ injunction in part because

Internet Entertainment Group was clearly not in the news business; if was a

subscription-based websitefor the distribution ofpomogmphy. The Michaels sex

video was also shown to subscribers in its entirety. This is a key distinctionfor

purposes ofwhen a video counts as news under the law. Gawker edited the Hogan

videofrom 30 minutes 2‘0 less than iwo minutes in order t0 be more newsworthy.

Hogan is clearly one ofthe world’s most recognizable wrestlers and is one Of the

main reasonsfor WrestleMania’s popularity as a pay-per-view broadcast. Infact,

he once boasted, “I’m the man that made wrestling famous.” According to IMDb,

Hogan has also appeared as an actor in 134 videos andfilms, ranging from classics

like Rocky III and Mappers in Space t0 not-so-Classics Zike Suburban Commando

and 3 Ninjas: High Noon atMega Mountain. Hogan also licensed his name, image

and Zikenessfor the Xbox 360 game Hulk Hogan’s Main Event. There 2‘s no doubt

aboutHogan’sfame among a wide spectrum ofage groups and across

demographic ca {egories. While celebrities do not lose their privacy rights by virtue

0f theirfame, they are expected to accept some downsides 0f theirfame: The public

may become interesied in theifpersonal lives.

In Hogan’s defense, even the private sex scene ofa weZl—known celebrity should not

aufematically be viewed as a matter ofpubfic interest. The problemfor Hogan,

Gawker will argue, is z‘hat he has fumed his persona! life into a corefeature ofhis

public persona. Hogan, along wiih his then—wife Linda Hogan and two children,

starred in the VHl realty television show Hogan Knows Best, which aired 43

episodes between 2005 and ’07. Like other reality TV shows, Hogan Knows Best

feamredfamily members displaying their everyday lives while at home. Hogan

Zafer claimed Hogan Knows Bestfeaiured “soft scripted” scenes, meaning the

famify’s interactions were—like professional wrestling—based 0n a loose plot rather

pure reality. Still, Gawker has a persuasive argument that Hogan has voluntarily

made his personal conduct a matter ofpublz'c interest.

Dan Abrams, chief legal affairs anchor at ABC News, says hard t0 see how Gawker

loses (GMA)

Gawker didn’t take rhefilm so that’s not the legal question here. As a legal marten

Gawker has a very strong argument and that is that Hulk Hogan made his sex lyre

news. And then, we covered his sex hfe. That’s news too. The problemfor Gawker

may be that in front of the Florida jury, the question in their mind may be was if

right 0r wrong? They may end up becoming media crifics as opposed to evaluating



this legally That’s the danger. But flu‘s has worked it’s way up l‘hrough the Federal

courts 0n separate questions andjust about every time Gawker has ended up

winning. Certainly in the end Gawker has won a legal matter and I think that as a

legal? matter they’ re going to end up winning again...

Under diflerentfacts, Gawker could be in trouble. Ifz‘hey had fried t0 3831 the tape,

for example as a legal matter, they’re be in trouble. {fHulIc Hogan had not made

his sex life such a big issue in the past, they couId be in trouble legally. And that’s

going t0 be the challengefor their lawyers here. 15 f0 fry f0 keep thejurorsfocused

0n this quesiion ofwas it newsworthy. The problem is when you hear the word

newsworthy and term was it ofpublic concern, people are going t0 say ‘fiublie

concern? How is it ofpublic concern thaIHulk Hogan was having sex with

someone?” Well, public concern as a legal matter doesn’t mean the same thing that

we think ofif. It doesn’t mean as a legal matter, is it going to determine thefumre

of the republic? Is it important? That’s not the sfandard. The government doesngt get

to dgcide what’s important and what’s newsworthy. And Hulk Hogan doesn’t get to

decide that If he makes this an issue, as he did, and he’s a celebrity, as he is, then it’s

very tough {ofigure out legally how Gawker loses the case.

Charles Tobin, an entertainment and media lawyer at Holland 8a Knight (NYT)

It’s in many respects a dangerous Firsz‘Amendmenf precedentfor the court to let a

case like this go to a jury. Newmarthiness should be decided by people who choose

f0 look at Gawker 03‘ not 300k at Gawker‘, not by a jury.

Entertamment lawyer Julian Chan (Fox News)

“1f it was obtained iZZegaZZy, it willfall on the side ofHogan... Ifiz‘ was properly

received—or even ifif was obtainedfrom someone else who stole it— as long as

Gawker did nor encourage them in wrongdoing, then they have a good chance t0

prevail.
”

Eugene Volokh 0f UCLA interviewed in Fusion

Volokh thinks Hogan wiZZ win, but he hopesfor a dzfi‘erent outcome ultimately. If

Gawker loses and appeals the case, VoIokh wouid like t0 see thefederal appeals

court rule unconsfitufional the tori rhatHogan is suing under. “Tubficaz‘ion 0f



privaz‘efacfs’ is too broad and vague,” said Volokh. “I mink it should be narrowed

to the kinds ofpicfures at issue in this case.”

In other words, he thinks it should be replaced with a federal law banning revenge

pom. “The law would need f0 be limited to disclosing naked pictures taken in a

private place, 0r the release ofvideo ofpeopie having sex without the consent ofall

the people involved— unless there’sfinancial 0r political reievance,” said Volokh. “I

think revenge pom laws will be upheld 2f they’re narrowly crafted.”

Gawker’s lawyer says the Hulk Hogan sex tape isn’t ‘revenge porn’ (Heather Dietrick,

President and General Counsel 0f Gawker Media, interviewed in Fusion)

“There are a lot ofpast cases where courts say the pubh’cation 0f something can be

graphic or uncomfortable, Zike a sexuaily explicit video or photos ofa medical issue,

bu: that it’s related to a newsworthy subject,” said Dietrich In courtfilz’ngs, for

example: Gawker cites a 10th Circuit casefrom 2007 in which a court dismissed a

woman’s invasion ofprivacy claims against an Oklahoma TV station after it aired

a video 0f her being raped by her estranged husband while she was unconscious.

The woman had sued over the same thing Hogan is suing for, ‘jjublication 0f

privatefacts.”

“That’s howfree expression works in this country,” said Dietrick. “A subject of a

story doesn’f get to wield how the story is told, 0r what evidence i5 used If it’s been a

topic ofpublic interest, journalists have to decide what to bring up.”

The legal process

Wifl the first celebrity sex tape case ever g0 t0 trial break Florida’s reputation 0f

judicial openness? (Hollywood Reporter)

...H0gan’s lawyers are also marking nearly every court document confidenfial. For

example, they have withheldfi02n the public courrfile the ofiers to commercially

exploit the sex rape even though tabloid outlets have already published fhem. Or,

our personalfavorite: Hogan’s opposifion to Gawker’s motion t0 permit

presentation ofoflensive language at trial. This, foo, is pending a determination of

confidentiality.



Hogan’s lawyers have brought motions t0 exclude a wide—range ofpossible evidence

including smfirelaiing {'0 the celebrity’s media appearances (like when he went 0n

Howard Stern’s show and talked about his sex life), allegations ofadultery,

information related to his character and medical history, stufi‘ related t0 the VH1

reality show Hogan Knows Best, evidence in connecfion to the FBI’s investigation 0f

{he sex tape, even his son Nick Hogan’s car accident.

Hulk Hogan’s history 0f litigation (Amanda H838 in Slate)

Hogan is easily aggrieved. When a woman accused him ofsexual battery, he sued

her; when his ex-wife Linda alleged domestic abuse in her memoir, he sued her;

when a series of back surgeries stopped Hoganfrom inking a last—hurrah wrestling

contract, he sued the surgeon; when his auto insurancefailed t0 cover the cost ofhis

tipsy teenage son recklessly driving his sports car into a tree, causing permanent

brain damage 1‘0 a passenger, Hogan sued his insurance company; when that

didn’t work, he sued Linda, {00,f0r norforcing him to be better insured; when

Hogan’s lawyers sent the billfor their services, he sued them as well.

Gawker says you can’t stage a trial Like yau can a M'esding match (Pewter)

0n Friday, Gawker Media filed a response to the motion and several other mozions

filed by Hogan’s legal ream that seek to exclude pieces ofevidencefrom the trial,

accusing the team 0f {Tying t0 try the case “in a fictional vacuum where everyone

pretends that criticai evidence does not exist.” Excluding the press and the public

from seeing the tape, GawkerMedia argues, infringes upon the company’s

“consiitufionaf right f0 due proceSS.”

"A frial 2’s not a lightly scripted reality television show with a contrived Father

Knows Best’ ending,” the response reads. “The courtroom is nor a professional

wrestiing ring with a predetermined ‘world wrestling Champion.”

First Look, Buzzfeed, Vex, CNN, AP and other media companies intervene t0 keep

courtroom open (The Intercept)

Despite the sex tape part, and the professional wrestling part, and the man-who’s-

Kegally-changed—his-name—to~Love Sponge®~and-2‘mdemarked—if part, Hogan’s

demand raises genuinefreedom ofspeech and governmental openness issues.



As ihe motion t0 intervene states, “The overarching principles at stake — that the

public is eniitled 2‘0 know what takes place in the courts of the state ofFlorida, and

the First Amendment right ofIntemenors to reporr what happens in the courtroom

2‘0 its readers — transcend this case a(one.”

First Look’s request has beenjoined by Buzzfeed, Vox, CNN, AP and other media

companies. Lynn Oberlander, First Look’s general counseifor media operations,

says, “Closing a trial, 02* part 0f if, reduces the information that the public receives,

and reduces n'ansparency in how the courtsfunction, vital information t0 our

democracy. The public cannot and should not be excludedfiom the testimony about

the central claim 0f the lawsuit.”

Appeals court issues scathing opinion (Vice)

This gives Gawker more time to obtain and review evidence in the case gathered by

the FBI in a related investigation. The move represents a setbackfor the Hogan

camp, which hadfought hardfor the July 6th date, and strengfhens the impression

from the other side that Judge Campbell has been mare recepfi've to Hogan’s

objectives. “Tim circuit court case 2's ongoing, and it has darkened our door more

than once,” the Second District Court oprpeaZsjudges observed gloomilt } in

{Oday’s opinion.

The next act: the missing audio track

Seth Berlin, attorney for Gawker Media, raises questions about irregularities in the

recordings submitted by the FBI (Buzzfeed)

“There is something that i5 particularly 0f sensitive and 0f interest t0 us in the case

and thaf 1's the portion that has been overdubbed,” he said, “So we have two CD5

with two dififerent video andfor a porfion ofit the audio 2's the same... I want to

understand how it is that between that moment when the FBI took possession of

those DVDS and when I saw those tapes...on Tuesday, that audio got changed,”

Berlin said, adding that “it smells like badfish.”

Three mystexy DVDs (New York Observer)



An oficial document, never reporfed 0n until now, out{ines some of the evidence

held by the FBI in the course ofits investigation, including a case containing three

DVDS, and a Checkfor $150,000 made out to Keith Davidson, a HoZZywood Zawyer,

from Mr. Hagan’s lawyer David Housfon.

One offhe three DVDS is Iabeled with Hogan’s name, the other two are labeled

“Hoofie” (allegedly a nickname Bubba the Love Sponge has usedfor Mr. Hogan).

All three are labeled with the date 743—07.

What’s 0n the DVDS? We have n0 idea. As noted in the document, “the government

intends t0 retain possession of this evidence pending the outcome” 0f the case.

Heather Dietrick t0 Business Insider

“This FBI’S tapes and documents should help answer a number ofquestions relevant

f0 Hulk Hogan’s lawsuit — whether there are sifll more sex tapes out there, who was

taping and why and who all knew about it. We always want f0 get f0 {he boitom Of

every story, and now we’re a step Closer t0 knowing thefiJZZ truth here.”

g DennisReynoldsGoldenGod Nick Demon
’

V ?monsnmam

So Hulk Hogan’s stolen sex tap good, stolen nudes 0f Jennifer Lawrence, bad.

How does that work?

a unfortunatelylostbumerZ DennisReynoldsGoldenGod

791MB 12:00pm



During a 2011 interview with Stem, Hogan saidflafly that he would

never have sex with Heather 029m. “Man law, brofher,”Hogan told

Stem. “Even if they were divorcedfor 10 years.” In the same interview,

Hogan opened up about the sexual chemistry with his wife.

Hogan is certainly a very public person, having written two memoirs

and starred in the realiiy show, “Hogan Knows Best” He has been

particularly open about his sex life. During various appearances on

both Bubba’s radio show and Howard Stern’s radio show, he has

discussed: his ez‘ecfion, the size of hi3 penis, where he prefers to

ejaculate during sex, how he uses his mustache during sex, the way his

wife pieasures him in the car, his penchantfor rough sex, and more.

With the sex tape, though, Gawker did expose some fies. Afier fhe video

had been recorded in 2006, bu: before Gawkez‘ published its post in

2012; Hogan had said in an interview that he would never sleep with

Clem. Once screenshots of fhe video were published in early 2012,

many speculated online that Bubba had set up the cameras in order to

catch Hogan and Clem cheating. Gawker’s publication ofexcerpts of

the sex tape, which revealed mat Bubba had encouraged Hogan and

Clem t0 have sex, refuted both of thesefafse narratives.

Point t0 me the place in Jennifer Lawrence’s history where She talks / brags

Openly about her sex life and penchant for taking nude photes as part 0f her

public shtick and image management. 0r where she specifically lies t0 protect /

embellish said public image.

I’D wait.
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IN THE UNITED STATES DISTRICT COURT
MIDDLE DISTRICT 0F FLORIDA

TAMPA DlVlSiON

GAWKER MEDIA, LLC and
GREGG D. THOMASS

Plaintiffs,

v. Case No. 8:15-cv—01202—SCB-EAJ

THE FEDERAL BUREAU OF
lNVESTlGATiON and THE
EXECUTIVE OFFICE OF
UNiTED STATES ATTORNEYS,

Defendants.

DEFENDANT’S NOTICE OF PRODUCTION
OF ADDITIONAL VIDEO FOOTAGE

Defendants, the Federal Bureau of Investigation (“FBI”) and the Executive

Office of United States Attorneys (“EOUSA”), hereby respectfuiiy fiie this notice

pursuant to the Court’s July 2, 2015 Order [Doc No. 46].

The FBI provides notice that it will produce re—processed video footage to the

Honorable Pamela AM. Campbell of the Sixth Judicial Circuit Court in Pinellas

County As noted m Court, one of the FBI’S DVDS was corrupt and contained video

footage that was a little over one minute. In addition, another video appeared to

have audio that, in part, was not synchronized with the video footage. The FBI is re-

processing these videos, which will be produced t0 the state court in the same

manner as the initial production, as ordered by the Court 0n July 2, 2015 [Doc No‘
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461.

The EOUSA also hereby gives notice that ii has complied with the Cow’s

July 2, 2015 Order by producing to the Court unredacted versions of the pages that

are withhefd in full for the Court’s in camera review.

By:

Respectfuny submitted,

A. LEE BENTLEY, Ill

United States Attorney

s/ E. Kenneth Siegebz fi
E. KENNETH STEGEBY Esquire

Assistant US. Attorney

USAO N0. 112
400 North Tampa Street, Ste. 3200
Tampa, Florida 33602
Tefephone: (813) 274-808?
Facsimile: {81 3) 2?4-81 98
Email: kenneth.stegeby@usdoj.gov
Affomey for Defendants
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CERTIFICATE OF SERVICE

I hereby certify that on June 19, 2015, l efectronically filed the foregoing with the
C1erk of the Court by using the CM/ECF system which will send a notice of electronic filing

t0 the foHowing:

Alia L. Smith
Gregg Darrow Thomas
Patrick Kabat
Rachel E. Fugate
Seth D. Berlin

Pfaintiffs‘ Counsef

s/E. Keane??? Sieqeby
E. Kenneth Stegeby

Assistant US. Attorney


