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IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT
IN AND FOR PINELLAS COUNTY, FLORIDA

TERRY GENE BOLLBA professionally

known as HULK HOGAN,

Plaintiff,

Case No.1 1201 2447-Cl-01 l

VS.

HEATHER CLEM; GAWKER MEDIA,
LLC aka GAWKER MEDIA; ct aL,

Defendants.

DECLARATION OF RACHEL E. FUGATE

l, Rachel E. Fugate, pursuant to 28 U.S.C. §L 1746, hereby declare under penalty‘of

pexjury that the following is mac and correct:

l. The statements made in this Declaration are baScd on my personal knowledge.

2. l am an attorney at Thomas & LoCicero PL, counsel for Defendant Gawkcr

Media, LLC in the above captioned matter. I submit thi's Declaration in suppOrl of Defendant-

Gawke‘r Media, LL'C’s Opposition Io Plaintiff‘s Motion for Temporary lnj unction (“Defendant‘s

Opposition”).

3. Attached hereto as Exhibit l is a true and correct copy of an Order filed

October 22, 2012 denying Plaintiff's Metion for a Temporary'Restra’ining Order in Terry Gene

Bollea, professionally known as Hulk Hogan v. Gawker Media, LLC, e! al. , No. 8:12vcv-02348-

T-27TBM (M.D. Fla.) (the “Prior Bollea Action”)

4, Attached hereto as Exhibit 2 is a trueand conect copy of an Order dated

November l4. .2012 denying Plaintiff‘s Motion for a Preliminary Injunction in the Prior Bollea

Action. which was published at 2012 WLV 5509624 (“Boiled l”).
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S. Attached'hereto as Exhibit 3 is a 1rue and correct copy of an Order filed

December 4, '2012 denying Plaintiff‘s Motion for a Preliminary Injunction Pending Appeal in the

Prior Ballea Action.

6. Attached hereto as Exhibit 4 is a true and correct copy of an Order dated

December 21 , 201 2 denying Plaintiffs Motion for a Preliminary Injunction to Enjoin Copyright

Infringement in the Prior Bollea Action, which has been selected for publication 'in the federal

reporter andwhich is also published at 2012 WL 7005357 (“Bollea 11").

7. Attached hereto as Exhibit 5 is a true and correct copy of the docket 'm the United

State's District Court for the Middle District of‘Florida in the Prior Ballea Action.

8. Attached hereto as Exhibit 6 is a true and correct copy of the docket i‘n the United

States Court oprpeals for the Eleventh Circuit in the appeal of the denial of Plaintiff's Motion

for Preliminary Injunction in the Prior Ballea Action (Ballea I, Ex. 2). As reflected therein,

plaintiff filed a Motion for Injunction Pending Appeal in the Eleventh Circuit, which was fully

briefed when plaintiff voluntarily dismissed the Prior Bollea Action and the EleVenth Circuit

appeal in ihat action.

9. Attached hereto as Exhibit 7 is a true and correct cqpy of Hulk Hogan’s My Life

Outside the Ring excerpted pages 187, 188 and 253.

10. Attached hereto as Exhibit 8 is a true and accurate printout of the website found at

httpzllwwwmmz‘comlzo12/03lOfZ/hulk-hogan-sex-Iagel.

I I. Attached hereto as Exhibit 9 is a true and accurate printout of the website found at

httpz/[contenLusgtoday,com/communities/gameon/Qost/ZO12/03/hulk-‘hogans-attomex-issues-



12. Attached hereto as Exhibit 10 is a true and accurate printout of the website found

at hu :l/www.tmz.com/20l2/03/07/hulk-ho an-i-had-no-idea~sex-was-bein -filmed/.

13. Attached hereto as Exhibit l 1 is a 'lrue and accurate printout of the Website found

a1 htt ://www.éonline.com/news/Z99470/hulk-ho an-sex-ta e-sho -it-at- our-own-risk.

l4. Attached hereto as Exhibit 12 is a true and accurate printout of the website found

8.1

hth/www.umaskconIMQagesix/hulk hogan. sex tape regort DD91ubes9UxOo6zEQgJ20.

15. Attached hereto as Exhibit 13 is a true and accurate printout of the Website found

at htt ://www.vhl.com/celebri l2012-03-07/re ort-a-htilk-ho an-sex-ta -is-in-existcn el.

16. Attached hereto as Exhibit l4 is a true and accurate printout of the website found

at hug://thedig_ty.com/2012/04/exclusiVe-hulk-hogan-sex-tape-continued-tem-gene-bollga-sexv

tag /.

l7. Attached hereto as Exhibit 15 is a true and accurate printout of the website found

18. Attached hereto as Exhibit 16 is a true and accurate printout offlae website found

://www.inflcxwetrust.com/2012/04/23! hoto‘s- sfw-wwe-hulk—ho an-scx- -im cs-

leakeg-onlineA

l9. Attached hereto 'as Exhibit l7 i‘s a true and accurate printout of the website found

ics-leakedl.

20.‘ Attached hereto as Exhibit 18 is a tine and accurate printout ofthe website found

m hgyllwww.tm2.gom/ZQI 2/04/26/hulk-hogan-sex-tagvpicturesl.



21. Attached hereto as Exhibit 19 is a true and accurate printout of the website found

at http://www.tmz.com/2012/03l0'7lhulk-hogan-sex-tape-mnner-tmz-livel. As reflected in

Defendant’s Opposition, video footage is contained and available at the hyperlink.

22. Attached hereto as Exhibit 20 is a true and accurate primout of the Webshe found

a1 http://www.publishersweekly.com/978-0-3 l 2-58889-2.

23. Attached hereto as Exhibit 21 iS’a true and accurate printout of the website found

at hug://gawker.com/5948770/ev n-

bed-is~not-safe-for.-work-but-watch-iteanyway. As reflected in Defendant’s Opposition, video

footage is contained and available at the hyperlink.

24. Attached heretaas Exhibit 22 is a true and accurate printout of the website found

at ht! ://www.tmz.com/2012 10/09/11 lk—ho an-bubba-Ule-l‘ove-s on e-radio-howard-stemf. As

reflected in Defendant’s Opposition, audio footage is contained and available at the hyperlink.

25. Attached hereto as Exhibit 23 is a true and accurate printout of the website found

laWSuit-"bIasts-wres’tler-as-ultimate-lying-shdwman.

27. Attached hereto as Exhibit 25 is a true and accurate printout of the website found

28. Attached hereto as Exhibit 26 is a true and accurate printout of the website found

nth}! ://www.radaronline.com/exclusiv.esl20lZ/lO/hulk-ho van-sex-ta e-lcakcd-dis 1 cd-

fomer—bubba—love-sgonge-‘employee.



29. Attached hereto as Exhibit 2'7 is a true and accurate printout of the website found

at hug://www.tampabax.com/blogs/rnedia/contem/bubba-Iove-sponge-calls-hulk-hogan-

hypocriticaI-fraud-over-sex—lage-lawsuiI-morning-radio.

30. Attached hereto as Exhibit 28 is a true and accurate printout ofthe website found

at htt :l/wwwzn dail news.com/entenainment/ ossi Ihulk-ho an—settles-sex-Ia c—lawsuit-

article-l.1 194557.

3 l. Attached hereto as Exhibit 29 is a true and accurate printout of the website found

at http://www.scribd.com/doc/I l 14659 l 6/Bubba-Clem-Apology-Lettcr— l 0-29- l 2, which reprints

Bubba the Love Sponge Clcm’s apology upon settlement of this action.

32. Attached hereto as Exfiibit 30 is a true and correct copy of the Transcript of

Preliminary Injunction Hearing held on November 8, 2012 in lhe Pn'or Bollea Action in

connection with Plaintiffs Motion for a Preliminary Injunction.

l, RACHEL E. FUGATE, declare under penalty of perjury under the laws of thc Stale of

Florida that the foregoing is true and correct.

Date of Execution: April 2;, 20] 3

Place of Execution: Tampa, Florida



STATE 0F FLORIDA
COUNTY OF HILLSBOROUGH

The foregoing instrument was acknowledged before me this 23rd day of April, 2013, by

RACHEL E. FUGATE, who is personally known to me.

M42 Lo

Printed/Typed Name:

Notary Public, State of Emfug mam Emma
Commission Number:

sag. Wngim
??,ndi mmmmém
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT 0F FLORIDA

TAMPA DIVISION

TERRY'GENE BOLLEA, professionally

known as HULK HOGAN,

Plaintifi',

vs. Case No. 8:12-cv-‘02348-T-27TBM

GAWKER MEDIA, LLC, ct aL,

Defendant.

I

2m.
BEFORE THECOURT are Pliaintifi‘s Motion for Temporary Restraining 0rd3r (Dkt. '4)

and Plaintifl’s Motion for Prelimihaly Injunction (Dkt. 5). Plaintifi"s Motion for Temporary

Remaining Order (Dkt..-4) seeks temporary injunctive relief'prior to service ofprooess and without

afiording an opportunity for Defendants to be heard. “An exparle temporary restraining Order is an

e'xuem'e remedy‘to be used only with the utmost caution.” Levine v. Comma Ltd, 70 F3d 1191,

1 194‘ (1 1 fl: Cir. 1995) (Hill, C.J.. concurring). Upon consideration, Plaintiflhas failed toshow. that

immediate and irreparable injury, loss, or damage will result before Defendants can be heard in

Opposition. See Fed.R.'Civ.P. 65(b)(1)(A); see also Zidbn v. Picla'ell, 338 F.Supp.2d 1093 (D. ND.

2004) (denying motion for temporaly restraining order filed by former boyfi-iend seeking to shutter

farmer girlfi'iend’s website which purportedly nonmined defamatory and derogatory“ content).

Accordingly, it is ORDEREDANDADJUDGEDthat Plaintifi‘s Motion forTemporary Restraining

Order (Dkt. 4) is DENIED.
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IT IS FURTHER ORDERED that a hearing on the Motion for Preliminary Injauction

(Dkt. 5) is scheduled forNovember B, 2012 at 3:00 pan. beforethe undemignedjudge in Courtroom

l3B ofthe Sam Gibbons Courthouse, 80] North Florida Avenue, Tampa. Florida 33602. Plaintiff

shall immediately efiect service ofprocess in accordance with the requirements ofRule 4, Federal

Rules of Civil Procedure, and file proof of service with the Clerk. Additionally, on or before

October 31, 2012, Plaintifishall file proofofservice ofthe moving paper“), amdavifis) and a copy

ofthis Order in accordafice with Local Rule 4.06(b)(2). Defendant shall file and serve any opposing

affidavit(s) and a responsive briefnot later than November 2, 2012. The hearing 'will be limited to

argument of counsel unless the Cqurtgents express leave to the contrary in advance ofthe hearing.

See Local Rule 4.06(b).'

+5.

DONE AND ORDERED this 1 q day of camber, 201-2-

_

D. WHITFEMORE
ted States District Judge

Copies to:

Counsel-of Record

-‘

Local me 4.060;) applies except where in conflict with me provisions om; om.
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2012 WL 5509624
Only the Westlaw citan'on is currently available.

United States District Court, M.D. Florida.

Tampa Division.

Terry Gene BOLLEA, professionally

known as Hulk Hogan, Plaindfl',

v.

GAWIGR MEDIA, LLC, et aL, Defendant.

No. 8:12—cv-02348-T-

27’1'BM.
|

Nov. 14, 2012.

Attorneys and Law Firms

Charles J. Harder, Wolf, Rifkin, Shapiro. Schulman &
Rabkin, LLP. Los Angeles, CA, Jonathan H. Waller. Wolf,

Rifkin. Shapito, Schulman & Rabkin, LLP. Birmingham, AL,

David R. Houston. Reno. NV. Christina K. Ramirez, Kenneth

George Turkcl. ano Cuva Cohen Turkcl, PA, Tampa, FL. for

Plaintiff.

Gregg Darrow Thomas, Rachel E. Fugalc. Thomas &
Lociocro PL. Tampa, FL, Paul J. Snficr, Sclh D. Berlin,

Levine Sullivan Koch & Schulz. LLP, Washington. DC, for

Defendant.

Opinion

ORDER

JAMES D. WHITTEMORE, District Judge.

*1 BEFORE THE COURT is u Motion for Preliminary

Injunction (Dkt.5) filed by Plaintiff Terry Gene Bollea

(“Bones”), in which he seeks an order requiring Defendants

to remove “the excerpts from the Hulk Hogan sex lapc that

were posted on the www.Gawker.com website on or about

October 4. 2012 and lo enjoin Defendants fi'om posting,

publishing or releasing any portions or content ofthe sex tape

to the public. including that or any other website." (Dkt.5,

p. l). Defendants oppose the molion, contending that the

requested relief would constitute an unconstitutional prior

resttainl (Dkts.28, 29). Argmnent on the motion was heard

on November 8. 2012. Upon consideration, Plaintifi‘s Motion

for Preliminary Injunction (Dkl.5) is duc lo bl: denied.

:-~r-~«Ns.~x |

' 1,

l. Applicable Standard

A preliminary injunction may be granted only if the movanl

establishes: “(1) a substantial likelihood of success on lhc

merits of the underlying case, (2) the movanl will suffer

irreparable harm in the absence of an injunction, (3) the

harm sufl'crcd by the movam in thc absence of an injunction

would exceed the ham suffered by the opposing party if the

injunction issued. and (4) an injunction would not disserve the

public inlcresl.“Johnson & Johnson Vision Care. Inc. v. l

800 Contacts, Ina. 299 F.3d l242. 124647 ( l Ith Cir.2002).

In addition. a party seeking a prior restraint must esmblish that

the prior restraint will bc effective and that no less extreme

measures are available. Nebraska Press Ass'n v. 51mm, 427

U.S. 539. 562, 96 S.Cl. 279]. 49 L.Ed.2d 683 (I976).

ln all but ‘he most exceptional circumslances, an injunction

restricting speech pending final resolution of constitutional

concerns is impermissible. See Near v. Minnesota. 283 U.S.

697, 716, 5| S.Ct. 625. 75 L.Ed. I357 (l93l); Procter &
Gamble Co. v. Bankers This! Co.. 78 F.3d 219. 226-27 (61h

Cir.l996). Any prior restraint bears a “haavy presumption

against its constitutional validity.” New York 77mm Co. v.

UniledSIules. 403 U.S. 7l3. 714. 9| S.Ct. 2l40, 29 L.Ed.2d

822 ( I97 l ). Thus, the Supreme Court has “imposed this ‘mosl

exuaordinaty remed[y]‘ only where the evil lhal would result

fmm the reportage is both great and certain and cannot be

mitigated by less intrusive measures." CBS. Inc. v. Davis,

510 U.S. 1315. H4 S.Ct. 912. 127 L.Ed.Zd 358. (I994)

(Blackmun, 1., in chambers) (quoting Nebraska Press Ass‘n

v. Smart. 427 U.S. 539, 562, 96 S.Ct. 2791, 49 L.Ed.2d 683

( 1975)).

ll. Factual Background

According ta Plainliff‘s submissions, approximately six years

ago, he engaged in consensual sexual relations with a woman

um was no: his wire.
‘

Allegedly unbeknowns: to Plaintiff.

the encounter was videotaped (the “Vldeo”). Plaintiff insists

that he was unaware that the encounter was being videotaped

and would have strenuously objecled lo any recording

thereof.

On or about October 4, 2012. one or more of the named

defendants (collectively, “Gawkcr Media") posted lo their

website (www.Gawkencom) (the “Gawker Site”) excerpts

of the Video. Plaintiff contends that the Video was posted
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without his permission and Gawkcr Media has refused

numerous requests that they remove the excerpts from

lhc Gawker Site. Plaintiff contends that “[i]f the Video

remains publicly posted and disseminated. it will bavc a

substantial adverse and detrimental effect on [his] personal

and professional life, including irreparable harm to both."

Bollca Declaration (Dkt.4- l), 1! l l.

*2 0n October IS, 20l2. Plaintiff commenced this action

by filing a five coum complaint against Defendants asserting

claims for ( l) invasion ofprivacy by intrusion upon seclusion.

(2) publication of private facts, (3) violation of the Florida

common law right of publicity, (4) intentional infliction of

emotional distress. and (5) negligent infliction of emotional

distress.
2

[ll Discussion

The purpose of a preliminary injunction is lo preserve

the status quo so that a reasoned resolution of a dispute

may be had. Procter &. Gamble Ca.. 78 F.3d a! 226.

Where freedom of the press is concerned, the status quo is

Io "publish news promptly that editors decide to publish.

A restraining order disturbs the status quo and impinges

on lhc exercise of editorial discretion." In the Mailer nf

Providence Journal Company. 820 F.2d 1342. l35 l , modified

on reh'g by 820 F.3d 1354 (1st Cir.l986). Accordingly, in

the case of a prior restraint on pure speech. the hurdle is

substantially higher than that necessary to obtain a traditional

preliminary injunction: “publication must threaten an interest

more fundamental than the First Amendment itsclf. Indeed,

the Supreme Court has never upheld a prior restraint, even

faced with the competing interest of national security or the

Sixth Amendmcm right lo a fair trial." Procter & Gamble Can

78 F.3d at 22647.

Al‘hough Defendants concede that Plaintiff has a right of

privacy in what is depicted in the sex tape. they contend

that their Firs: Amendment rights outweigh Plaintiff‘s privacy

interests. Specifically, they urge, consistent with “lnhe First

Amendment principles articulated in this long and unbroken

line of precedent demonstrate that a prior restraint may not

properly issue in this case," and (hat any alleged invasion

of his privacy must be rcdressed in an action for damages

that do not require a prior restraint in derogation of thc First

Amendment (Dkt.28, p. 8—9).

-|. Next NAM“ '. ,ul m

The Supreme Conn recently recognized that "speech on

matters of public conccm is at lhc heart of the First

Amendmem's protection."Sm'deI-v. Phelps. --— U.S. ,

w
. 131 S.Cl. 1207, |215, I79 L.Ed.2d I72 (201 ”(internal

citations and quotations omitted). In a somewhat diffeIcm

context, the Coun noted: “No! all speech is of equal First

Amendment importance, however, and where matters of

purely private significance arc at issue, First Amendment

protections are oflen less rigorous." Id. (inlcmal citations

and quotations omitted). “Speech deals with matters of

public concern when it can be fairly considered as relating

to any matter of political, social. or other concern Io the

community, or when it is n subject of legitimate news

interest; that is, a subject of general interest and 01' value

and concern to the public." Id. at l216 (internal citations

and quotations omitted).3 The arguably “inappropriate 0r

controversial character of u statement is irrelevant to the

question whether it deals with a matter of public concern.”

Rankin v. McPheremn. 483 U.S. 378, 387, 107 S.Ct. 2891.

97 L.Ed.2d 315 (1987).

*3 Consistent with these authorities, Plaintifi‘ has failed

w satisfy his heavy burden to overcome the presumption

that the requested preliminary injunction would be an

unconstitutional prior restraint under lhe First Amendment.

Plaintiffs public persona, including the publicity he and his

family derived from a television realily show detailing their

personal lifc. his own book describing an affair he had during

his marriage, prior reports by other parties ofthe existence and

comm of me Video. and Plaimiffs own public discussion

of issues relating to his marriage. sex life. and the Video all

demonstrate that the Vidcn is a subject of general interest

and concern to the community. Compare Sou Die go v. Roe.

543 U.S. 77. 84, I25 S.Ct. 5‘21. I60 L.Ede 410 (2004) (per

curiam ) (in the context ofa government employer regulating

the speech of its employees. videos ofan employee engaging

in sexually explicit acts did not address a public concern; the

videos “did nothing lo inform the public about any aspect of

thc [employing agency‘s] fimctioning or opmtion“).

As such, Defendants‘ decision to post excerpts of the Video

online is appropriately lcfl to editorial discretion, particularly

when viewed in connection with a request for a prior

restraint. See Heath v. quvboy Enterprises, Inca. 732 F.Supp.

H45. 1M9 n. 9 (S.D.F|a.l990) (“the judgment of what is

newsworthy is primarily a fimction of the publisher. not lhc

courts") (citing Doe v. .S‘ara.\'uIaBradenlan Fiorida Television

Ca. Inc. 436 So.2d 328, 33| (Fla. 2d DCA |983));cf Haynes

v. Alfred A. Knopfl Ina. 8 F.3d 1222. 1234 (7th Cir.l993)
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(holding (hat in cases balancing First Amendment against

slate law right to privacy, fedetal courts should resolve

doubtful cases al summary judgment lo prevent freedom of

the press from being restricted “n1 the sufi'erance ofjuries").
4

Plaintifi'relis heavily on the reasoning ofthe district court in

Miclmetc v. Internet Enlarminmem Group. Ina. 5 F.Supp.2d

823 (C.D.Cal.1998). At a minimmn. however, Michaels is

distinguishable from this case in that it involved purely

commercial speech. Id. at 83435.5 Miclmels essentially

involved the sale of a copyn'ghted sex tape via the lmemet

lo a paid subscriber base and the display of shun segments

of the Iapc in an cfl'on Io cmicc individuals x0 purchase a

subscription to the defendant's website. Id. at 835 (noting tha‘

“because the nature Oflhe adult entertainment business on the

lntcmet‘ the commercial value of the Tape lies as much in the

display of brief images as in display of the entire tape“).
6

In

contrast. Defendants in this case have not attempted lo sell the

Video and only posted excerpts of lhc Video in conjunction

with the news rcponing function of Defendants' website.

See Jones v. Turner, No. 94 Civ. 8603(PKL). I995 WL
l06| l I. at ‘2! (S.D.N.Y. Febfl, 199$) (concluding that prior

restraint was unwarranted when sexually explicit pictures

had relationship to accompanying article and that the article

itself was a matter of public interest).
7

Mateover, even tlxc

Michaels court recognized lhat the preliminary injunction was

focused on the defendant's use ofplainlifi‘s’ names, likenesses

or identities in connection with the sale of lhc video and

not Ihe defendant's ability to commem on matters of public

inmost 1d. u 839.
8

*4 Even assuming that Plaintiff could overcome the

constitutional concerns associated with a prior restrain! on

speech, Plaintiff has failed lo demonstrate tint he is entitled

to preliminary injunctivc relief under the factors applicable

in a traditional preliminary injunction analysis. For example,

Plaintiff has failed lo introduce evidence demonsu'ating that

he would suffer irreparable harm if Defendants are not forced

to remove the Video excerpts from the Internet, that the

balancing of harm warrants entry of a preliminary injunction.

or that the public interest would be sewed by the entry of a

preliminary injunction.

With respect Io the issue of irreparable harm, the fact

that Plaintiff may be embarrassed by the Video is not

“the type of irreparable harm or injury that would tip the

scale toward justifying a prior restraint." In re King World

Produrlirms. 898 F.2d 56. 60 (6m Cir. 1 990) (holding that fact

that physician may be embarrassed by publication of video

allegedly showing him engaging in medical malpractice did

not justify temporary restraining order). Moreover, economic

loss, cvcn if difficult lo quantify, is no basis for the entIy of

a preliminary injunction reslricling speech. See. e.g.. Hughex

Nelworkvau Inc. v. Inlerdigilul Communications Corp.. l7

F.3d 69 l . 693 (4th Cir. I 994); In re King World Productions.

Inc. 898 F.2d at 60.

Plaintiff has also failed Io dcmonsu-ale that the balancing

of harm favors entry of a preliminary injunction or tha‘

an order essentially ahering the status quo by requiring

Defendams to remove lhe video excerpts from the Internet

would further the public interest. The Supreme Court has

repcmedly recognized that even minimal interference with the

First Amendment freedom of the pmss causes an irreparable

injuly. See. e.g.. Nebraska Press Ass 'n. 427 U.S. at 559: Elmd
v. Burns, 427 U.S. 347. 373—74. 96 S.Cl. 2673. 49 L.Ed.Zd

547 (I976); see also Barmicki v. Vopper, 532 U.S. 514. 531-

32, 12] S.Cl. 1753. 149 L.Ed.2d 787 (2001) (holding that

First Amendment interest in publishing mauers of public

imponancc outweighed conversants‘ privacy rights given fact

that media outlet had played no part in illegal reception).

Moreover, 'his is an example of where the proverbial "ca!

is out of the bag,” rendering injunctive relief inefl'ective in

protecting the professed privacy rights of the Plaintiff. See

Bank Julius Boer & Ca, Ltd. v. Wikileaka. 535 F.Supp.2d

980, 985 (N.D.Cnl.2008);see also Jones. I995 WL I06l l l, al

‘2! (concluding that plaintiff was unable to demonstrate that

prior restraint would be effective when magazine containing

sexually explicit pictures had already shipped and several

pictures had already been displayed both on television and in

prim media). Thus. even if Plaintiffs privacy con¢cms could

arguably justify injunctive relief, is not apparent that entry of

the requested preliminary injunction would serve i‘s intended

purpose. See Nebraska Press Ass 'n. 427 U.S. al 569.

IV. Conclusion

'5 For these reasons, Plaintifi‘is not entitled ‘0 a preliminary

injunction} If it is ultimately found that Defendants haw:

violated Plaintiff‘s rights, any such violations mus! bc

“redressed in legal actions that do not require a prior mint
in derogation oflhc Firs! Amendment.” In re Lifetime Cubic,

l7 Media L. ch.(BN/\) 1648, 1990 WL 7|96|, al ‘l

(D.C.Cir. Apr.6. I990).



Bollea v. Gawker Media. LLC. Slip Copy (2012)

105 u.s.P'.o'.2d 1‘496’. 4o Media L. Rep. 2’501

Accordingly, Plainfiffs Mmion for Preliminary Injunction

(DRLS) is DENIED.
Parallel Citations

DONE AND ORDERED this 13!}: day annvember, 201 2 105 U_S,P,Q,2d 1496, 40 Media L. Rep. 2601

Footnotes

I

2

3

End ol Documom if) 2013 Thcmson Reulers Nc- cianrn to r-rlgmnl U S Govcrnrlcm Wows

Plaintiff has submitted lhe Declaration of Plaintiff Terry Gene Bnllca (Dkl.4- l ).

Following lhc hearing on the molion l‘or preliminary injunction. Plaintiff filed a First Amended Complaint adding a new claim for

copytighl inftingcmenl.

In the context ofprivacy law, the privilege to publish rams of legitimale public concern extends beyond lhc dissemination ofnews “to

in formation concerning interesting phases ofhuman ncfivity" even when the individuals thus exposed did not seek or have allcmptcd

lo avoid publicity. Campbell v. Seabun'PreM. 614 F.2d 395. 397 (5th Cir.l980). "The privilege is broad and extends beyond subjects

ofpnliliml or public affairs to all matters ofthe kind customatily xegarded as ‘ncws' and all maners giving information Io the public

rot purposes ol' education, amusement or enlighienmem. whom the public may reasonably be expecwd lo have a legitimate interest

in what is published." Anansen v. Donahue. 857 S.W.2d 700. 703—04 (Tex.App.-Houslon [I DisL] I993. writ denied ).

Moreover. Ihc manner by which the Video was obtained by a third-pnrty and pmvided to Defendants bears “no relation lo the right

of [Defendants] lo disseminate lhc infomation in [their] possession" and, Ihercfore, is not an appmpdate basis for entering n prior

restraint. See Procter & Gamble C0,. 78 F.3d at 224.

In a companion decision more analogous to this case. the California disln'cl court granted summary judgment in favor of a tabloid

news program wilh respect lo plainliffs’ claims that a television rcpon lhal outlined the impending release of the tape together with

eight (two to five second) excerpts from the tape violated plainlit‘l's‘ rights under privacy and copyright law. See Michael: v. Internet

Enlerlainmem Gmup. Inca. No. CV 9841583 DDP (CWx). I998 WL 882848 (C.D.Cul. Scle l. 1998).

The defender“ in Michael: offend a subscription service wilh approximately 100.000 members. each nfwlmm paid approximately

S I495 per month Io access van'ous online conlcni. Id. at 837. Even in Ihc context ofcommcrcial speech. however. numerous courts

have recognized that the same procedural safeguards arc required in Ihc contexI of a prior restraint. See, 9.3.. Baslay v. Wlldwenxom.

No. 04 73428. 2004 WL 1093037. al ’l (6th Cir. Apr.21. 2004).

It is true that Dcfcndnnls stand to inditeclly profit fmm the posting of the Video cxcerpls Io the extent il dn'vcs additional tramc lo

Dcfcndanls’ website. This is true. however, with respect lo any infomation posted online by any media oullcl and is dislinguishablc

from selling access to the Video solely for the purpose of commercial gain.

The coun also nolcd that lhc "lnlewswonhiness is defined broadly lo include nol only matters of public policy. bul any mane: of

public concern. including the accomplishments. everyday lives, and romantic involvomcnls of famous people." Id. at 839 (ailing

Eavlwood v. Superior Court (National Enquirer). I49 Cal.Apde 409. I98 GaLRpu'. 342. 346 n. 6 ( I983”.

While this order focuses on the principal relief requwled by Plaintiff. for many of the same and similar reasons. Plaintiff is also no!

entitled lo the other relief sought in the motion for preliminary injunction (2.3.. disclosure of unpublished information relating Io

Dcfcndams' acquisition ofthe Video, imposition ofa constructive trust). See WTI’J—NBC 6 v. Shehadeh. 56 $0.31! IM. l06 (Fla. 3d

DCA 20! l ) (mvcrsing trial court's inlcrloculmy order compelling reponet Io identify source oflcakcd information); Grupo Mexicano

d0 Dewrrolla. 5.x}. v. Alliance Bond Fund, Ina. 527 U.S. 308. 333. | l9 S.Cl. I96], I44 L.Ed.2d 3|9 (I999) (holding [hat a district

court may not issue a preliminary injunction preventing a defendant from disposing ofnsse!s in support ofa claim for money damages).
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT 0F FLORIDA

TAMPA DIVISION

TERRY GENE BOLLEA, professionally

known as HULK HOGAN,

Plaintiff,

vs. Cas‘e No. 8:12-cv-‘02348vT-27'I'BM

GAWKER MEDIA, LLC, 'et at,

Defendant.

Im
BEFORE THE COURT i's Plaintifi‘s Motion for Preliminary Injunction Pending Appeal

(Dkt. 54) flied byPlaintifi' Terry Gene Bollegl C?aile‘p" ', in which he seeks an Injunction Pending

Appeal requiring Defendants to remove “the excerpts fi'om the Hulk Hogan-sex tape that wen posted

on theW Website on or about October 4, 2012 and the written narrative describing

in vivid detail the sex acts portrayed in the sex tape, and enjoining Defendants fiom posfing,

publishing or releasing any portions or content ofthe se'x tape to. the public until the Eleventh Circuit

Rules on Plaintifi‘s appeal of the Court's November l4, 2012 Order denying. his motion for

prelimifiary init'mction." (Dkt. 5, p. 1). In support ofthe motion, Plaintifi‘ essentially reargues the

same legal and factual issues raised in support of his motion for preliminary injunction. Upon

consideration, Plaintiffs Motion for Preliminary Injunction Pending Appeal (Dkt. 54) is due lo be

denied. See Lands Council v. Packard, 391 F.Supp.2d 869. .871 (D. Idaho 2005) (denying motio’n
.

for injunction, pending appeal when appellants esSenfi‘ally restated arguments that court had already

considered and rejected).
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The “exflordinary remedy" ofan injunction pending appeal is warranted only ifthe moving

party cm show: “(1) a substantial likelihood that they will prevail 'on the merits ofthe appeal; (2) a

substantial risk of irreparable injury z'o the [mqvant] unless the injunction is granted; (3) no

substantial harm to other interested persons; and.(4).n’o-h§rm to the public interest," Touchslon v.

McDermott, 23,4 17.36 1130, 1132 (l lth‘ Cir. 2000) (en ban‘c). “Failure to show any of the four

factors is fatal and the most common failume is not showing a substantial likelihood of success on

themerim' Am. ClvllLIberties Union QfFla.. Inc. v. Miami—Dade County ‘Sch. Ed, 557 F.3d 1 177.

119s (11th Cir. 2009).

For the reasons discussed in this Court’sNovember 14, 2012 Order (Dkt.47) denying

Plaintifl‘s Motion for Pmlirninary Injunction, Plaintifi‘has also failed to demonstrate any ofthe four

factors warranting the "extraordinary remedy” of a preliminary injunction pending appeal.'

AcCordingly, it is ORDERED that Plaintifi‘s Motion for Preliminary Injunction Pending Appeal

(Dkt. 54) is DENIED.
J

DONE AND ORDERED this 3 d2}:
'o‘f December, 2012.—_—

Capie's to:

Counsel of Record

"In this mso'; Plaintifi is seeking no: gnly the “amacrdinary tamed)!” of a preliminary injunction pending

appaal, but aiso the "most extraordinary rcmodIyl“ of an injunction muicting speech pending final minder: of

constitutional confirm. SeeCBS. Ina v. DavlerlOrUS. 1315, 13 l7 (1994) (Blackmail, 1., in chambers) (the Supreme
Court has “Imposed this ‘most‘exuaordl'nary mnedIyJ' only where the eVll flint would mutt fi-om the reportage is both

geitand
€031???“

cannot be' mingated by less inmmmeasnres“), (quoting Nebraska Pres: Ass ‘n v. Slum, 427 v.8.

539. 562 1 .

2
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2012 WL 7005357
Only the Westlaw citation is currently available.

United States District Court, M.D. Flon'da,

Tampa Division.

Terry Gene BOLLEA, professionally

known as Hulk Hogan, Plainfifi,

v.

GAWIER MEDIA, LLC, et aL, Defendant.
[3]

Dec. 21, 2012.

Synopsis

Background: Celebrity brought motion for preliminary

injunction to enjoin ccpyrigh! infiingemem, seeking lo

require an Internet website to remove excerpts from n video [4|

of celebrity having sex with a woman who was not the

celebrity's wife, and to prevent website operator from posting.

publishing, or releasing any portions or content oflhe video.

[Holdingfl The District Conn, James D. Whincmore. J., held

that celebrity did not show irreparable harm in the comexl 9f

copyright infringement.

Motion denied.

West Headnotes (l4)

Ill

IZI

[5|

Injunction

—= Gmunds in General; Multiple Factors

A preliminary injunction may be granted only

if the movam establishes: (l) a substantial

likelihood of success on the merits of the

underlying case; (2) the movam will sufi'er

irreparable harm in the absence of an injunction;

(3) the harm sufl‘ered by the movam in the

absence of an injunction would exceed the balm

suffered by the opposing party if the injunction

issued; and (4) an injunction would not disserve

the public interest.
'6'

Injunction

EXHIBIT

i
- Extraordinary or Unusnai Nature of Remedy

Injunction

Clear Showing or Proof

A preliminary injunction is an extraordinary

and drastic remedy not to be granted untess

the movant clearly establishes the burden of

persuasion as to the four requisites.

Injunction

Gmunds in General; Multiple Factors

Failure to show any one of the four factors for

granting n preliminary injunction is fatal.

Copyrights and lnielleclual Properly

.
- Preliminary Injunction

Celebrity did not show substantial likelihood of

success on merits of underlying copyright claim,

as would be required for issuance of preliminary

injuncfion to enjoin copyright infiingement, by

requiring Internet website to remove excerpts

from video of celebrity having sex with a woman
who was not celebrity's wife. and lo pmvcm
website operator from posting, publishing, or

releasing any portions or content of the video;

significant issues existed relating to validity

of celebrity's copyright and website operator's

colorable fair use defense. l7 U.S.C.A. § 107.

Copyrights and Intellectual Property

.a Fair Use and Other Permitted Uses in

General

The mere fact that the posting on an Internet

website of excerpts of a copyrighted work

would increase ‘raffic to the website and,

concspondingly, advertising revenue, standing

alone, is insufi'lciem to demonstrate a commercial

use Ihm would preclude n finding offair use under

copyright law. I7 U.S.C.A. § [07.

Copyrights and Intellectual Property

. - Fair Use and Oiher Penniued Uses in

General
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|7I

[3]

l9!

l10|

For commercial use lo weigh heavily against

a finding of fair use, as defense to copyright

infringement. it must involve more than simply

publication in a profil-making venture. 17

U.S.C.A. § 107.

CM! Rights

.- Injunction

Even minimal interference with the First

Amendment freedom of the press causes an

irreparable injury. U.S.C.A. ConsLAmmd. 1.

Constitutional Law
.- Press in General

Copyrights and Intellectual Property

w- Fair Use and Other Permitted Uses in

General

The balance between First Amendment freedom

oflhe press and ccpyright is preserved. in pan, by

the doctrine of fair use. U.S.CA. Const.Amend.

l; l7 U.S.C.A.§ I07.

Copyrights and Intellectual Property

..- Preliminary Injunction

Celebrity did not show irreparable harm in the

context of copyright infringement, as would be

required for issuance of preliminary injunction

to enjoin copyright infn'ngcmem, by requiring

lnlcmct website lo remove excerpts from video

of celebrity having sex with a woman who

was not celebrity's wife, and lo prevent website

operator from posting, publishing, or releasing

any portions or content of the video; the only

evidence in lhc record reflecting harm lo celebrity

related to harm suffered by him personally

and harm to his professional image due to the

“private" nature of the video's contenl, in contrast

lo protecting the financial worth of the video.

CopyrighIs and Intellectual Property

.

- Nature of Statutory Copyfighi

The justification of the copyright law is the

protection ofthe commercial interact ofthe anisl/

author; il is no! to coddlc anislic vanity or

10 protect secrecy, but to stimulate creation by

protecting its rewards.

|l I| Copyrights and Intellectual Property

.— Pmliminary Injunction

Even ifa copyright holder has a First Amendment

interest in not speaking. the prolection of such

interest is relevant in the context afa preliminary

injunction only lo the extent that it is not

remediablc afler a final adjudication. U.S.C.A.

Const.Amcnd. l.

[12] Civil Rights

.= Preliminary Injunclion

Economic loss, even if difficult lo quantify, is

no basis for the entry of a preliminary injunction

restricting speech. U.S.C.A. Const.Amcnd. l.

[l3l Copyrights and Intellectual Properly

.- Natum of Statutory Copyn'ght

The protection ofprivacy is not a function ofthc

copyright law.

[14] Copyrights and Intellectual Property

w Preliminarylnjunction

Copyrights und Intellectual Property

.— Pcrmancanclicf

When a plaintifi‘ seeks a preliminary injunction

or a permanent injunction to prevent copyright

infringement, making out a prima facie case

of copyright infringement does not lend to a

presumption of irrcpmble harm.

Attorneys and Law Firms

Charles J. Harder, Wolf. Rifkin, Shapiro, Schulman &
Rabkin, LLP. Los Angelcs, CA, Christina K. Ramirez.

Kenneth George Turkel, Bajo Cuva Cohen Turkel. PA.

Tampa, FL, David R. Houston, Law Office of David R.
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Houston, Reno, NV,Jonathun H. Waller. WolfRifkin Shapiro

Schulman & Rabkin LLP. Birmingham, AL, for Plaintiff.

Gregg Darmw Thomas, Rachel E. Fugale, Thomas &
Locicero P.L., Tampa. FL. Paul J. Safier, Levine Sullivan

Koch 8L Schulz. LLP, Washington, DC, Seth D. Berlin,

Levine Sullivan & Koch. L.L.P.. Washington. DC. for

Defendant.

Opinion

ORDER

JAMES n WHITTEMOR E, District Judge.

*l BEFORE THE COURT is Plaintiffs Motion for

Preliminary Injunction to Enjoin Copyright Infringement

(Dkt.60). Plaintiff seeks an order requiring Defendants lo

remove "Ihc excerpts from lbe Hulk Hogan sex tape that

were posted on the www.0awker.com website on or nbom

Oclober 4. 2012. and enjoining Defendants fi'om posting,

publishing or releasing any portions or content of the video

to the public because Defendants' display of these excerpts

constitute an infringement of Plaintiff‘s copyright." (Dktbo.

p. l).
|

Defendants oppose the motion (Dkt.64).

A hearing on the motion will not assist the Court in

resolving Plaintiff’s claim. Upon consideration, the Motion

for Preliminary Injunction to Enjoin Copyriglu Infringcmcm

(Dkt.60) is due to be denied. as Plaintiff has not established a

likelihood ofsuccess on {he merits ofhis purported copyright

infringcmcm claim or that he will suffer irreparable harm

if an injuncxion is not issued. Substantial questions exist

concerning the validity of his copyright and significantly.

whether, assuming a valid copyright, Defendants have a

colomblc defense of fair use.

ll. Factual Background

According lo Plaintiff's submissions, approximately six years

ago, he engaged in consensual sexual relations with a woman

that was not his wife.
2

Allegedly unbeknownst to Plaintiff,

the encounter was videotaped (the “Vidco"). Plaintifi insists

that he was unaware that the encounter was being videotaped

and would have strenuously objected to any recording

thereof. DesPile repeatedly disclaiming any knowledge of.

and consent lo, the videotaping, Plainlifi' now conlends that

he recently obtained and registered a copyn‘gm for Ihc Video.

~ :Nexg . .

0n or about October 4. 2012, one or more of the nnmcd

defendants (collectively, “Gawkcr Media") posted to their

website (www.Gawker.com) (the “Gawker Site“) excerpts

of lhc Video, Plaintifl' contends that the Video was posted

without his permission and Gawkcr Media has refused

numerous requests that they remove me excerms from

lhc Gawket Sim. Plaintiff contends that "[ilf the Video

remains publicly posted and disseminated. it will have a

subslanlial adverse and detrimental effect on [his] personal

and professional life, including inepmble han-n lo both."

Bollea Declaration (Dkl.4— I ), 1| l l.

0n October 15, 2012, Plaintiff commenced this action by

filing a five count complain! against Defendants asserting

claims for(l ) invasion ofprivacy by inlmsion upon seclusion,

(2) publication of private facts, (3) vioiation of Ihc Florida

common law right of publicity. (4) intentional infliction of

emotional distress, and (5) negligent infliction of emotional

distress. Following the heating on the his original Motion

for Preliminary Injunction. Plaintiff filed a First Amended

Complaint adding a new claim for copyright infi'ingcment.

Ill. Discussion

Ill l2] l3l

if the movant establishes: "(1) a substamial likelihood of

success on Ihe merits ofthe underlying case, (2) the movam

will suffer irreparable balm in the absence of an injunction,

(3) the harm suffered by me movant in the absence of an

injunction would exceed lhc harm suffered by the opposing

puny if the injunction issued. and (4) an injunction would

not disserve the public interest.“ Johnson & Johnson Vision

Care. Inc. v 1—800 Contacts, Imx, 299 F.3d 1242. 124647

( l lth Cir.2002 ).
“A preliminary injunction is an extraordinary

and drastic remedy not lo bc granted unless the movanl

clearly establishes the burden of persuasion us to the four

requisites." All Care Nursing Sam. Inc. v. Belhesda Mcm‘l

Hosp. Inca, 887 F.2d l535. 1537 (l llh Cirll989) (quotation

marks omitted). “Failure to show any of the four factors is

falal...." ACLU Qf Fla. v. Miumi-‘Dude Cmy. Sch. Bd.. 557

F.3d H77, H98 (I llh Cir.2009).

*2 As discussed below. it is doubtful lha‘ Plaintiff

could establish a likelihood of success on the merits or

that the balancing of harm and public interest warrant

preliminary injunctivc relief. Regardless, Plaintiff's motion

for preliminary injunctivc relief is due to bc denied because

“fill” ;

A preliminary injunction may be gramcd only



Bollea v. Gawker Media, LLC, m F.Supp.2d m- (2012)

105 U.S.P.Q.2d 1558. 41 Media L. Rep. 1233

he has produced no evidence demonstrating that he will suffer

irreparable harm absent a preliminary injunction.

Likelihood afSuccess

[4| As an initial matter. it is questionable whether

Plaintifiwill prevail on his claim for copyright infringement.

Significant issues relating lo the validity of the copyright and

Gawkcr Media's fair use ofthe Video create substantial doubt

as lo whether Plaintifl' will prevail on his claim for copyright

infringement. See Michael: v. Inlemel Entertainment Group.

Ina. No. CV 98—0583 DDP (CWx). I998 WL 882848

(C.D.Cal. Scle I. I998) (granting summary judgment in

favor of defendant on plaintiff‘s claim that broadcasting

excerpts of sex tape constituted copyright infiingement).

Indeed, this Court has previously found that Defendants'

published the video excerpts “in conjunction with the news

reporting function.” That factual finding supports a colomble

fair use defense. as the Copyright Ac: expressly provides that

“the fair use of a copyrighted work for purposes such as

criticism, [or] news reporting is not an infi-ingcmcnl of

copylighl." l7 U.S.C. § l07.

15] 16]

v. Guwker Media. 72l F.Supp.2d 303 (S.D.N.Y.2010), is

unpetsuasive. The mere fact that the posting of excerpts

of u copyrighted work would increase traffic lo a website

and, correspondingly, advertising revenue. standing alone

is insufficient lo demonsmte a commercial use that would

preclude a finding of fair use under copyright law. As this

Cour! previously noted: “II is true that Defendants stand to

indirectly profit from lhc posting of the Video excerpts lo

the extent it drives additional trafi'xc lo Defendants' website.

This is true, however, with respect to any information posted

online by any media outlet and is distinguishable from selling

access to the Video solely for the purpose of commercial

gain.“ See also Campbell r. Acqfl Ruse Music. Inca. SIO

U.S. 569. 584. ll4 S.Ct. ll64. I27 L.Ed2d 500 (I994)

(noting that “news reporting. comment, [and] criticism" are

activities "generally conducted for profit in this country”).

”For commercial use lo weigh heavily against a finding affair

use, it must involve more than simply publication in profit-

making venture." Nunez v. Caribbean Im'l News Corp. 235

F.3d 18. 22 (is! Cir.2000).

ln HarperCoIlins. the court relied on the fact that “[t]hc posts

on Gawkcr consisted of very brief introductions followed

by the copied malarial" in concluding Ihat Gawkcl’s use

'..—~H:‘.:.-Nexl
'

v
‘ w = "u -

‘

Plaintiff's reliance on HarperCollins Publishers

was not for “purposes such as criticism, comment. [or]

news rcponing....” HarperCollins‘ 72l F.Supp.2d al 306.

111m is. lhc court found that Gawkct Media merely copied

verbatim portions of Plaintiff‘s yet to be published book and

“essentially engaged in no commentary or discussion." Id. 1n

contrast, in 'his case. Gawker Media posted an edited excerpt

of lhc Video together with nearly three pages of commentary

and editorial describing and discussing the Video in a

manner designed Io comment on the public‘s fascination with

celebrity sex in general. and more specifically Plaintifi‘s

status as a “Real Life American Hero lo many," as well as

the controversy surrounding the allegedly surreptitious taping

of sexual rclafions between Plaintiff and lhc then wife of

his best friend—-a fact that was previously mporled by other

sources and was already the subject of substantial discussion

by numerous media outlew.
3

‘3 Moreover. unlike lhc plaintifi in HarperCollins, Plaintiff

in this case cannot legitimately claim that hc seeks to enforce

the copyright because he intends lo publish the Video. 1n

any event. it cannot reasonably be argued that Gawkcr Media

is usurping Plaintifi‘s potential market for the Video (which

Plaintiff himself characterizes as a “sex tape”) by publishing

excerpts of the video. See Michaels. I998 WL 882848. al

‘ l4 (“[Defendanl‘s] transformativc use of the Tape exempts

to produce an entertainment news story docs not afi‘ecl Lee's

market for the same service, because Lee is no! in such a

markel.").

Balancing ofllarm and Public Interest

l7] |8| Similarly, it is doub‘ful mat the balancing ofhnrm

and public interest warrant preliminary injunctivc relief. The

Supreme Conn has repeatedly recognized that even minimal

interference with |hc First Amendment freedom of the press

causes an irreparable injury. See, e.g.. Nebraska Press Ass'n.

427 U.S. at 559; Elrod v. Bums. 427 U.S. 347. 373 74,

96 S.Ct. 2673, 49 L.Ed.2d 547 (I976); see also Barmicki

v. Vopper. 532 U.S. 5M, 531 —32, 121 S.Cl. 1753, 149

L,Ed.2d 787 (2001) (holding lhal First Amendment inleresl

in publishing matters of public importance outweighed

conversants' privacy rights given fact that media outlet had

played no pan in illegal reception). The Eleventh Circuit has

recognized that the balance between the First Amendment and

copyright is preserved. in part, by [he doctrine of fair use. See

Sumrusl Bank v. [longhmn Mifllin Cm. 268 F.3d l257, l263

(I llh Cir.200l).
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lrreparable Harm

|9| Even if Plaintiff could establish a likelihood of success

on the merits and that the balancing of harm and public

interesl warrant preliminary injunctivc relief. Plaintiff has

produced no evidence demonstrating that hc will suffer

irreparable harm in the copyright sense absent a preliminaty

injunction. The only evidence in the record reflecting harm

lo Plaintifi' relates to harm sufi‘ered by him personally and

harm lo his professional image duc m lhe “private" nature

of the Video's content.
4

This evidence docs not constitute

irreparable harm in the context of copyright infringement.

Publicalians Im'l ApS v. Ilcmy Hal!

& Co., 695 F.Supp. I493. 1504705

(S.D.N.Y.l988) (Laval. J.). To thc

contrary, the copyright law offers

a limited monopoly lo encourage

ultimaw public access to the creative

work of the author. lfprivacy is the

essence 0f Bond's claim, then his

action mus! lie In some cammon-law

right Io privacy. no! in the Copyright

Act. See. e.g.. Lawrence v. AS. Abel!

Ca, 299 Md. 697, 475 A.2d 448, 450-

Sl (1984).

*4 Bland v. Blum. 317 F.3d 385, 395 (4th Cir.2003)

“0] "ll "2| “3' “[Tlhejus‘mcmm 0mm copyfighkemphasis added). Hem. Plaintifis copyright claim is, in

law is lhe protection of the commercial interest of the artist!

author. ll is nol to coddle artistic vanity or to protect secrecy,

but lo stimulate creation by protecting its rewards.“ New

Era l’ublicalious International. ApS v. Henry Halt & Cm.

695 F.Supp. I493. 1526 (S.D.N.Y.l988). “The plaintiffs

interest is, principally, a property interest in lhc copyrighted

material.” Saiinger v. Culu’ng, 607 F.3d 68, 8| (2d Cir.20]0)

(citing Wheaten v. Peters. 33 U.S. 59], 66L 8 Pct. S91, 8

L.Ed. l055 (l834)).
5

The Founh Circuit discussed the nature

of lhc fair use defense in the context of privacy concerns as

follows:

Because the challenged use

is noncommercial, Bond must

demonstrate that the use of the

manuscript as evidence in the litigation

would harm the potential market

for his manuscript. Neither in his

brief nor at oral argument has Bond

been able to identify any harm or

potential harm to his work against

which me law of copyrights protects.

The only harm that we can discem

from his arguments is a claim that

he has lost the right to comm! the

release ofa “private" or “confidential”

document. But at oral argument. he

conceded that Ihe document was not

confidential. Indeed, il is apparent that

Bond has circulated the document in

an cfl’on to have it published. But

mare importantly, lhe protection of

privacy is no! a function of the

copyright law. See, e.g.. New Em

H.2‘;._hle;4l“ ‘ r

.
. .|‘ .

v-
y “ll

essence. nothing more than a belated attempl to bolster his

previous claims based on lhc common-law right to privacy.

The main concern proffered by PlaintifT—the concern that

spurred this liligation~wcll before Plaintiff obtained his

purported ownership of a copyright in the Video—is that

the “private” Video portrays him in poor light and in an

embarrassing fashion. See. e .g., First Amended Complaint.

111] 42. 52. 6|. 76 (“Plaintiff has suffered injury. damage,

loss. harm, anxiety, embarrassment, humiliation. shame.

and severe emotional distress ..."), 1 66 ("Plaintifl‘ has

suffetcd severe emotional distress, anxiety and worm").

After attempting lo quell any distribution or publication of

excerpts of the Video in an effort Io protect his mental

chI-being. personal relationships, and professional image,

Plaintiff cannot legitimately claim that he is concerned with

protecting the financial worth ofthc Video.

This is not a case in which lhc posting of copyrighted

materials implicates the ownership value of the copyright

because il impacts the commercial advantage of controlling

the release of those malerials. Indeed, them is no evidence

that Plaintiff cver intends to release the Video and, in fact, it

is quite likely that Plaintiff seeks lo recover the copyrighted

material for the sole purpose of deslroying~nol publishing

thc copyrighted malarial. See Nunez. 235 F.3d at 24

(noting that where use of copyrighted material does not

threaten copyright holder's right of first publication, nature

of copyrighted work factor weighs in favor of finding of fair

use). Moreover, the posting ofa relatively poor quality edited

excerpt“ fi'om the Video is unlikely to change the demand

for the Video and, if anything, may actually increase it. See

id. al 25 (noting that newspaper's publication of copyrighlcd
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photograph ofnakcd beauty pageant contestant on front cover

of newspaper should n01 change demand for portfolio).

[14] Finally, Plaintiff's contention that irreparable harm

should bc presumed because he has alleged a primafacie case

of copyright infi'ingement is mistaken. While this may have

been the rule in some circuits, it is no longer the law aflcr

eBay. Inc. v. MercErchange. L.L.C.. 547 U.S. 388. 126 S.CL

l837. 164 L.Ed.2d 64| (2006). See, c.g.. Peter Lauerese &
Assam, Inc. v. World Inst. ofSciemalag' Enler.. Inl'l. 544

F.3d 1287, I323 (l lth Cir.2008); Live the Life Ministries,

Inc. v. The Pairs Foundation. lnc.. No. 4:1 lcvl94—WS/

WCS, 20H WL 6780997, at ’12 (N.D.Fla. Sep.27. 201]).

Thus, an injunction “does not automatically issue upon a

finding of copyrighl infringement,“ rather a plaintifi‘must still

demonstrate the four requisites for either a preliminary or a

permanent injunction. Peter Letterese & Assam. Inc, 533

F.3d at 1323.

Footnotes

W. Conclusion

Plaintiff has failed lo demonstrate that hc his entitled

to a preliminary injunction. Al a minimum, Plaintiff has

introduced no evidence establishing that he would suffer

irreparable harm in the copyright sense absent preliminlry

injunctivc relief. If il is ultimately found that Defendants have

infringed a valid copyright held by Plaintiff. any violation is

best redressed afier a trial on the merits rather than by a prior

restraint in derogalion of the First Amendment.

’5 Accordingly, Plaintiff‘s Motion for Preliminary

Injunction Lo Enjoin Copyright Infringement (Dkt.60) is

DENIED.

DONE AND ORDERED this 20!}: day ofDecember, 2012.

Parallel Citations

IOS U.S.P.Q.2d 1558, 4] Media L. Rep. 1233

I This is Plaimifl's scound molion for preliminary injunction (and third request for preliminary injunclivc relicD.

2 Plnimiff has submitted, inrer alia. the Declaration of Plaintiff Terry Gene Bollea (Dde—l ). Ihe Declaration of Chatles J. Harder

(Dkl.60—l ), and the Declaration of Nathaniel Wong (Dkl.60 -2).

3 As this Conn pteviously noted: “Plainlifl‘s public persona. including the publicity he and his family derived from a television reality

show detailing their personal life, his own book descn'bing an affair he had during his maniage, prior npons by other panics of Ihc

existence and conlcm ofthe Video. and Plaintiffs own public discussion of issues relating to his maxriagc, sex life. and the Video all

demonstrate [hm the Video is a subject ofgeneral inlcrest and concern lo the community."

4 The Fits! Amended Complaint docs not specify the damage purportedly suffered by PlaintilT as a rcsull or the alleged copyright

infringement. alleging only in conclusow fashion that ho sun‘cmd “a severe and irreparable injury which cannot adequately be

compensated by monetary damages." Firs! Amended Complain: (Dkt.42), $1 86.

5 While “Ihe Supreme Conn has suggested [lhnl] a copyrighl holder mighl also have n First Amendment inlcresl in no! speaking." the

protection ofsuch interest is rclevanl in the context ofa preliminaty injunction only lo the extent [hm il is not remediable nflet a final

adjudication. Salinger. 607 F.3d al 8| (citing Harper & Row Publishers. Im: v. Nation Ewen. 47! U.S. 539. 559. IOS S.(‘l. 22l8.

85 L.Ed.2d 588 0985)). Economic loss. even ifdil'ficull lo quantify. is no basis for the entry of a preliminary injunction restricting

speech. See. e.g., Hughes Nenmrk Sm. Inc. v. lnlcrdigiml Communications Corp. l7 F.Sd 69l . 693 (4th Cir. I 994); In re King Wurld

Pmduclions. Ina. 898 F.2d 56. 60 (61h Cir.l99()).

6 Ofnote. Defendants did not simply post the entire Video ——or subslaminl portions thereof. bul rather posted a carefully edited excerpt

consisling of less than two minutes oflhe thirty minnle video of which less than Ion seconds depicted explicit sexual activity.

End of Document
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Does l through 20., inclusive

Date Filed # Docket T‘ext

represented by Gregg Darrow Thomas
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LEAD AWORNEY
A WORNEY T0 BE NOTICED

Rachel E. Fugate
(See above for address)

LEAD ATTORNEY
A TTORNEY T0 BE NOTICED

Seth D. Berlin

(See ab0vc for address)

LEAD ATTORNEY
A YTORNEY T0 BE NOTICED

represented by Gregg Darrow Thomas
(See above for address)

LEADATTORNEY
A ITORNEY T0 BE NOTICED

Rachel E). Fugate
(See above. for address)

LEAD AHORNE)"
A TTORNEY T0 BE NOTICED

Seth D. Berlin

(Sec above for address)

LEAD AWORNEY
A TI'ORNEY T0 BENOTICED

10/] 5/2012 1 COMPLAFNT against Kate Benngrt, Blogwirc Hungary Szcllemi Alkotast

Haszn'ositfo KFT, AJ. Daulerio. Nick Danton, Gawker Entertainment, LLC,
Gawke‘r Media Gmup, Inc", Gawker Media LLC, Gawker Sales, LL‘C, Gawker
Technology, LLC with Jury Demand (Filing fee $ 350 receipt number TPA-
13727) filed by Ten'y Gcnc Bollea. (Attachments: #

_J_ Civil Covcr ShcctXDG)
(Entered: 10/1 6/2012)

10/16/2012 2 NOTICE of Appearance by Gregg Darrow Thomas on Behalf of Gawkér
Media, LLC (Thomas, Gregg) (Entered: I0/16/2012)

lb)

i

1056/5012 NOTICE of Appearance by Rachel E. Fugate on behalf of Gaflvkei Media; LLC
(Fugate. Rachel) (Entered: 1 0/1 6/20 l 2)
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10/ 16/20 12 g MOTION for temporary restraining order by T‘en'y Gene Bollea. (Attachments:

# _l_ Exhibit l. # 2_ Exhibit 2. # :1 Exhibit 3, # i Exhibit 4)(Thompson, E.)

(Entered: 10/1 6/2012)

10/16/2012

I

é MOTION for preliminary Injunction by Terry Géne B'ollea (Attachmehts: #_l

Exhibit 1, #=" Exhibit 2)(Thompson, E.) (Entered: l0/l 6/2012)

1011712012“

’

_6_ Summons issued as to Kate Bennett A.J Daulerio, Nick Demon, Gawker
Entertainment, LLC, Gawker Media Group, Inc. Gawker Media, LLC,

a Gawker Sales, LLC Gawker Technology, LLC. (DG) (Entered: 10/1 7/2012)

10/22/2012 7 NOTICE offiesignation finder Local Rule 3 .05 track 2 (A0) (Entered:

10/22/2012)

10/22/2012 8 ORDER denying_4 Motion for temporary restrammg order; setting_5 Motion
‘ for Preliminary Injunction for hearing on ll/8/l 2 at 3 .00 P..M See order for

' details. Signed by Judge James D. Whittemore 'on 10/19/2012. (KE) (Entered:

10/22/2012)

10/26/201 2 ' *"PRO HAC VICE FEES paid and Special Admission Attorney Certification

‘ Form filed by attorney Charles J. Harder appearing on behalf of Terry Gene
Bollea (Filing fee $10 receipt nUmber TPA] 3986 ) (JNB) (Entered:

10/26/2012)

10/26/2012.

>

***Pko HA0 VICE FEES paid and special Admission Attorney Cenification

Form filed by attorney Jonathan H. Waller appearing on behalf of Terry Gene
Bollea (Filing_fee $1 0 receipt number TPA I401 l .) (AG) (Entered: 10/26/20 [2)

lO/29/20 l 2 2 APPEARANCE of non-residem counsel and designation of local counsel by E.

Colin Thompson on behalf of‘ Terry Gene Bollc‘a. Local Counsel: E. Colin

Thompson No'n-Residem Counsel: Charles J. Harder; (Thompson, E.)

(Entered: 10/29/2012)

.l 0/29/20 l2 13 APPEARANCE of non-resident counsel and designation of local counsel by E
' Colin Thompson o'n behalf of Terry Gene Bollea. Local Counsel: E. Colin
Thompson. NontResident Counsel. Jonathan I-I. Waller. (Thompson, E.)

(Entered: 10/29/20] 2)

10/29/2012 ll MOTION for Charles J. Harder to appear pro hac vice by Terry Gene Bol.lea

(Attachments: # 1 Exhibit A)('l‘hompson._ E.) (Entered: 10/29/2012)

10/29/2012 g I
MOHON for Jonathan H. Waller to appear pro hac vice by Terry Gene Bonfiea.‘

i (Attachments: # l Exhibit A)(Thompson, E.) (Entered: 10/29/2012)

' STIPULATIONfor Substitution ofCounseI by Terry Gene Bollea. (Tufkel.

Kenneth) (Entered: 10/30/2012)

10/30/2012 ’15 Unopposed MOTION to continue Hearing on Motionfor Preliminary

Injunction MOTION for leave to file Supplemental Memorandum, MOTION
for extension of‘ time to file response/reply as to 5 MOTION for preliminary

injunction. MOTION for extension of time to file answer or otherwise plead re

l Complaint by Terry Gene Bollea. (Attachments: # 1 Exhibit A-I
Supplemental Memorandum, # f; Exhibit A-2 Exhibits to Supplemental
Memorandum)(Turkel, Kenneth) Motions referred to Magistrate Judge Thomas

10/30/2012 1.3:

httpsV/ecfflmd.uscouns.gov/cgi-bin/DktRpt.pl? l 0 I 670479991 298-L_l _0-l
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B. McCoun lIl. (Entered: l0/30/2012)

15 ENDORSED ORDER denying 13 Unopposed Motion to Continue Hearing on

Motion for preliminary Injunction, for Leave to File Supplemental

Memorandum, and to Extend the Deadlines for Defendants to Respond to

Motion and the Complaint. Signed by Judge James D. Whinemore on
10/31/2012. (Whiuemore, James) (Entered: 10/31/2012)

'1_6 RETURN of service executed on 10/25/12 by Teny Gene banea as to Gawker
Media, LLC. (Turkel, Kenneth) (Entered: 10/31/2012)

_l_7 RETURN of service executed on 10/24! l2 by Terry Gene Bollea as to Gawker
. Entertainment, LLC. (Turkel. Kenneth) (Entered: 10/31/2012)

|_8 RETURN of service executed on 10/24/12 by Terry Gene Bollea as to Gawker
Technology, LLC. (Turkel, Kenneth) (Entered: 10/31/2012)

12 RETURN of service executed on JO/24/l2 by Terry Gene Bollea as to Gawker
Sales, LLC. (Turkel. Kenneth) (Entered: 10/31/2012)

“10/31/2312

Id}31/2012

i1/01/20i2

:1/01/2012

filrl76flzmz

ll/01/2012

1
{/61’22'61":

i
{26—15612—

1 1/02/20 12

11/02/20 I2

2_0 RETURN of service executed on 10/24/12 by Ten'y Gene Bollea as to Niel:

Dento_n. (Turkel, Kenneth) (Entered 10/3 1/2012)

31 RETURN of service executed on 10/24/ l 2 by Terry Gene Bollea as to Gawkei'

Media Group, Inc" (Turkel, Kenneth) (Entered 10/31/2012)

g: ORDER granting__l l motion to appear pro hac vice; granting_12 mo‘ti'on to

appear pro hac vice. Signed by Judge James D. Whittemore on 10/31/2012.

(KB) (Entered: I 1/01/2012)

__.~ ORDER approving_13 Stipulation for Substitution of Counsel filed by Terry

Gene Bollea. Fredrick H.L. McClure, Esq. and E. Colin Thompson, Esq.

withdrawn. Kenneth G. Turkel Esq .and Christina K. Ramirez, Esq. Signed by
Judge James D. Whittamore on 10/31/2012. (KB) (Entered: 11/01/2012)

?._4 NOTICE of Appearance by Gregg Darrow Thomas on behalf ofKate Bennert,

Blogwirc Hungary Szellemi Alkotast Hasmosito KFT, A J. Daulerio, Nick
‘

Danton, Gawker Entertainment. LLC, Gawker Media Group. lnc., Gawker
Sales. LLC, Gawke‘r Technology. LLC (Thomas, Gregg) (Entered: 11/01/2012)

2.; NOTICE of Appearance by Rachel E. Fugate on behalf of Kate Bennert,
. Blogwire Hungary Szellemi Alkotast Hasznosito KFT, AJ. Daulerio, Nick
'

Danton. Gawker Entertainment, LLC Gawker Media Group lnc.. Gawker
Sales, LLC Gawker Techndogy, LLC (Fugate, Rachel) (Entered: l 1/01/2012)

g_6_ Unopposed MOTION for Seth D. Berlin to appear pro hac vice by All

‘Defendants. (Thomas, Gregg) (Entered: 11/01/2012)

2'; Unopposcd MOTION for PaulJ. Safier to appear pro hac vice by All

-

Defendants. (Thomas, Gregg) (Entered: ll/01/2012)

fl RESPONSE 1n opposition re _S_ MOTION for preliminary injunction filed by
Gawker Media, LLC. (Thomas, Gregg) (Entered: 11/02/2012)

2_9 DECLARATION of Rachel E. Fugate re 28 Response m opposition to motion

https://ecf.flmd.uscouns.gov/cgi—bin/DktRpt.pl?l OI 6704 7999 I 298-L_l _O-l
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by Gawker Media, LLC. (Attachments: i; l Exhibit l, # g Exhibit 2, # g
Exhibit 3, # A Exhibit 4, # 5_ Exhibit 5, fl g Exhibit 6, # _7_ Exhibit 7, # g Exhibit

8, # 2 Exhibit 9, # J_O Exhibit 10, # J_IExhibil I l, # QExhibil 12, # .1; Exhibit

13, # 13 Exhibit 14, #1; Exhibit 15, # 1g Exhibit 16. # 11 Exhibit 17.. # Lg
Exhibit l8, # l_9 Exhibit l9. # 20 Exhibit 20. # 21 Exhibit 21, # 2_2 Exhibit 22,

# 23 Exhibit 23, # _2_4 Exhibit 24)(Thomas, Gregg) (Entered: 11/03/20] 2)

*“PRO HAC VlCE FEES paid and Special Admission Attorney Certification

Form filed by attorney Seth D. Berlin appearing on behalf of Kate Bennen,
‘

Blogwire Hungary Szellemi Alkotast Hasznosito KFT, AJ. Daulerio, Nick
Demon, Gawker Entertainment, LLC, Gawker Media Group, Inc., Gawker
Media, LLC, Gawker Sales, LLC, Gawker Technology, LLC (Filing. fee $10

. receipt number TPA] 4125.) (JNB) (Entered: 11/05/2012)

“*PRO HAC VICE FEES paid and Special Admission Anomey Certification

Form filed by attorney Paul J. Safie‘r appearing on behalf ofKate Bennett,

I

Blogwire Hungary Szellemi Alkotast Hasznosito KFT, AJ. Daulerio, Nick
Demon, Gawker Entertainment. LLC. Gawker Media Group, Inc. Gawker
Media. LLC, Gawker Sales, LLC, Gawker Technology, LLC (Filing fee $10

, receipt number TPA 14125.) (JNB) (Entered: 11/05/20] 2)

RETURN of service executed on 10/24/2012 by Terry Gene Bollea as to

Gawker Media, LLC. (Turkel, Kenneth) (Entered: 1 |/06/2012)

RETURN of service executed on 10/23/2012 by Teny Gene Bollea as to

V

Gawker Sales, LLC. (Turkel, Kenneth) (Entered. 11/06/2012)

RETURN of service executed on 10/23/2012 by Terry Gene Bolléé as to

Gawker Entertainment, LLC. (Turkel Kenneth) (Entered: 11/06/2012)

RETURN of service executed on 10/23/2012 by Terry Gene Bollea as to AJ.
Daulerio. (Turkel Kenneth) (Entered: l 1/06/2012)

RETURN of service executed on 10/23/2012 b'y Teny Gene Bollea as to Kate
Bennett. (Turkel, Kenneth) (Entered: 11/06/201 2)

RETURN of service executed on 10/23/2012 by Teny Gene Bollca as to Nick‘

Demon. (Turkel, Kenneth) (Entered: 11/06/2012)

RETURN of service executed on 10/23/2012 by Terry Gene Bollea as to
I Gawker Technology, LLC (Turkel Kenneth) (Entered. 11/06/2012)

CERTIFICATE of interested persons and corporate disclosure statement re 7

Notice of designation oftrack 2 by Gawker Media, LLC identifying Corporate
Parent Gawker Media GrOup. Inc. for Gawker Media, LLC" (Thomas, Gregg)
(Entered: l 1/06/2012)

ENDORSED ORDER granting_26 motion to appear pro hac vice; granting_2'7

motion to appear pro hac vice. Seth D. Berlin, Esq. and Paul J. Safier. Esq.
admitted pro hac vice. Gregg Thomas, Esq. designated local counsel.Counsel
arc further notified ‘that pursuant to the USDC - Middle District of Florida's

Administrative Procedures for Electronic Filing in Civil and Crimina] Cases,
Section I(A) “... all documents filed in Civil and Criminal cases in this

District... shall be filed electronically." Therefore, the attorneys being admitted

httpszllecf.flmd.uscourts.gov/cgi—bin/DktRpt.'pl?l 0] 67047999 l 298—L._ I __0—I
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pro hac vice is/are directed to sign up for CM/ECF, enter an cmail address in

their CM/ECF account and electronically file a notice of compliance with this

Court‘s Order within thirty (30) days. Failure to comply with this Order as

directed will result in counsel being laminated from the docket sheet without

further notice. Signed by Judge James D. Whinemorc o‘n 11/7/2012. (KB)
(Entered: I 1/07/2012)

RETURN of service executed on 10/24/12 by Terry Gene Bollea as to Gawker
Media Group Inc. (Turkel Kenneth) (Entered: 11/08/2012)

Minute EnUy. Proceedings held before Judge James D. Whittemore: ruling

deferred i Motion for preliminary injunction; Motion Hearing held on
11/8/2012 re 5 MOTION for preliminary injunction filed by Terry Gene
Bollea. Court Reporter: Linda Starr (A0) (Entered: 11/08/2012)

AMENDED COMPLAINT AND DEAMND FOR JURY TRIAL WITH
INJUNCTIVE RELIEFSOUGHT against All Defendants with Jury Demand
filed by Terry Gene Bollen. Related document: l Complaint filed by Terry

Gene Bollea.(Turkel, Kenneth) (Entered: 11/08/2012)

Sealed document S- l. (DG) (Entered: 11/13/2012)

1 1/09/2012
_

43

”1
1/09/2012 44

'

11/10/2012 g;

Il/lO/ZOIZ 46

iiflsb'di'z
'

is

NOTICE of compliance re 38 Order on motion to appear pro hac viCe by Kate
Bennert, Blogwire Hungary Szellemi Alkotast Hasznosito KFT, A J. Daulerio,

Nick DentOn, Gawker Entertainment. LLC, Gawker Media Group, lnc.,

Gawkcr Media, LLC, Gawkcr Sales, LLC, Gawker Technology, LLC (Berlin,

Seth) (Entered: l 1/09/20] 2)

ORDER denying Motion to lfitervene Signed by Judge James D. Whittemore

7

on l 1/8/2012 (KE) (Entered. 11/09/2012)

TRANSCRIPT of Preliminary Injunction Hearing held on 8 November 2012
before Judge James D. Whittemore. Court Reporter/Transcriber Linda

Starr Telephone number 8] 3-301 -5252. Transcript may be viewed at the court
public terminal or purchased through the Court Reporterfrranscriber' before the

deadline for Release of Transcript Restriction. Afier that date it may be

obtained through PACER or purchased through the Court Reporter. Reduction

Request due 12/3/2012, Redacted Transcript Deadline set for 12/1 II2012

Release of Transcript Restriction set for 2/8/2013. (LS) (Entered: 11/10/2012)

NOTICE to counsel of filing of OFFICIAL TRANSCRIPT The parties have
seven (7) calendar days to fi Ie with the court a Notice of Intent to Request
Redaction ofthis transcript If no such Notice 1's filed, the transcript may be
made. remotely electronically available to the public without redaction afier 90
calendar days. Any party needing a copy of the transcript to review for

redaction purposes may purchase ~a copy from the court reporter or view the

document at the clerk's office public terminal. Court Reporter: Linda Starr (LS)
(Entered:- 11/1 0/2012)

ORDER denying 5_ Motion for Preliminary Injunction. Signed by Judge James
D Whittemore on 11/13/2012. (KB) (Ennered: 11/14/2012)

CERTIFICATE of interested perSOns and corporate disclosure smtézfiefit re 7

’

https:l/ecf.flmd.uscourtsgov/cgi-bin/DktRpt.pl?1 01 67047999] 298-L_l_0-]



Electronic Case Filing
I

U.S. Di... 4/23/2013

Notice of designation of track 2 by Terry Gene Bo.llea-. (Ramirez. Christina)

(Entered: l Ill 5/2012)

l l/l 5/2012 :12 NOTICE OF APPEAL as lo _4_7 Order on motion for preliminary Injunction by
Terry Gene Bollea. (Filing fee not paid) (Turkel. Kenneth) (Entered:

11/15/201 2)

Ill] 6/2012 TRANSMITTAL of initial appeal package to USCA consisting of copies of
notice of appeal. docket sheen order/judgment being appealed. to USCA re 52
Notice of appeal. Eleventh Circuit Transcript information form forwarded to

pro se litigants and available to counsel at www.flmd.uscouns.gov under

Forms and Publications/General. (DG) (Entered: 11/16/2012)

Al

1/1 6/2612 USCA appeal fees received $ 455 receipt number TPAI4379 re 49 Notice of

appeal:filed by Terry Gene Bollea (AG) (Entered: 11/1 6/2012)

7016/2012 ég Unopposed MOTION for extension of timeto file answer or otherwise plea-d re

_4_2 Amended complaint by Gawker Media. LLC. (Thomas. Gregg) (Entered:

11/1 6/2012)

ilyl9/2012

7 H . r

VTRANSMITTAL to USCA forwarding certified copy of NEF reflectig‘g the

appeal fee payment received by the District Court on 11/] 6/12 re 4_9 Notice of
appeal. USCA number: not yet known (DG) (Entered: ll/l 9/2012)

NOTICE of compliance re 2_2 Order on motion to appear pro hac vice

Jonathan H. Waller by Terry Gene Bollea (Waller Jonathan) (Entered:

11/19/201 2)

11/19/2012 52 ENDORSED ORDER granting_50 Motion for extension of time to answer or

respond. Defendants' response(s) to Plaintiffs‘ Amended Complaint Is due by
12/7/12. Signed by Judge James D. Whiuemore on l 1/19/2012. (KB) (Entered:

] 1/19/20] 2)

‘1‘Ul
9/2612 fig MOTION for David R. Houston lo appear pro hac vice by Terry Gene Bollea.

(Attachments: # 1 Exhibit A)(Ramirez. Christina) (Entered: ll/l 9/2012)

l l119/2012 *"PRO HAC VICE FEES paid and Special Admission Attomey Certification

Form filed by attorney David R. Houston appearing on behalf of Terry Gene
Bollea (Filing fee $10 receipt number TPA144I 7.) Related document. 5_3

MOTION for David R. Houston to appear pro hac vice (AG) (Entered:

11/19/2012)

l 1/19/2012 MOTION for preliminary injunction PENDING APPEAL by Terry Gene
Bollea. (Attachments: # ]_ Exhibit Declaration ofNathaniel Wong ISO Pltf‘s

Motion for Injunction Pending Appeal, #g Exhibit Declaration of Charles J

Harder ISO Plrt‘s Motion for Injunction Pending Appeal)(Harder, Charles)

(Entered: l 1/19/2012)

ORDER granting___53 motion for David R. Houston to appear pro hac vice

contingent upon counsel's required submissions as directed In the order

Christina Ramirez. Esq. is designated as local counselo. Signed by Judge
James D. Whiltfmorc on 11/20/2012. (A0) (Entered: 11/21/2012)

Ul'

11/19/2012

l'si‘

EI/Eifioiz
M;

1 1/2i)2012 'Jv {B NOTICE of compliance re 2_2 Order on motion to appear pro hac vice Charles

httpszllecfiflmd.uscourts‘gov/cgiLbin/DktRptpl'2l 0| 67047999l 298-‘L_l_O-l
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Electronic Case Filing
I

U.S. Di... 4/23/2013

J, Harder by Terry Gene Bollea (Harder, Charles) (Entered: 11/27/2012)

NOTICE of compliance Notice quompIicmce with November 21. 2012 Order

Regarding CMECFRegistrati‘on by Terry Gene Bollea (Houston, David)
(Entered: 1 1/27/2012)

MOTION for Eric Levinrad to appear pro hac vice by Terry Gene Bollea

(Ramirez, Christina) (Entered. 11/28/2012)
V

' ***PRO HAC VICE FEES paid and Special Admission Attorney Certification
. Form filed by attorney Eric Levinrad appearing on behalf of Terry Gene Bollea
- (Filing fee $1 0 receipt number TPA14567 ) (JNB) (Entered: 11/30/2012)

. ACKNOWLEDGMENT by USCA of receiving certified copy of NEF
reflecting the appellate filing fee payment received by District Court on

l 1/] 6/] 2 on 1 1/21/12 re 49 Notice ofappeal. USCA number: 12-15959-CC

(DG) (Entered: ]1/30/201 2)

RESPONSE m opposition re 5__4 MOTION for preliminary injunction

PENDINGAPPEAL filed by Gawker Media, LLC. (Thomas, Gregg) (Entered:

11/30/2012)

MOTION for preliminary Injunction T0 ENJOHV COPYRIGHT
WFRINGEMHVT by Terry Gene Bollea. (Attachments: # l_ Affidavit Exhibit l

- Decl of Charles J Harder ISO Motion for Prelim Injunction RE Copyright

Claim, # " Affidavit Exhibit 2- Wong Dec] ISO Mation for Prelim lnjur’sctibn

RE Copyright Claim, # 3 Text ofProposed Order Exhibit 3- Proposed Order
for Motion for Prelim Injunction RE Copyright Claim)(I-larder, Charles)

(Entered: 1 1/30/2012)

ORDER denying L Motion for preiiminary injunction. Signed by Judge James
D. Whinemore on 12/3/2012. (KB) (Entered: 12/04/2012)

62 ENDORSED ORDER granting_58 mation t'o appear pro h'ac viCe. Eric

lb.)

'.

Ii

Levinrad, Esq; admitted pro hac vice. Christina Ramirez, Esq. designated local'

counsel Counsel are further notified that pursuant to the USDC- Middle
District ofFlorida‘s Administrative Procedures for Electronic Filing'm Civil

and Criminal Cases, Section I(A) ".... all documents filed in Civil and Criminal
~ cases in this District... shall be filed electronicaily." Therefore, the attorneys

being admitted pr'o hac vice is/are directed to sign up for CM/ECF, enter an
email address in their CM/ECF account and electronically file a nofic‘e of
compliance with this Court's- Order within thirty (30) days. Failure to comply
with this Order as directed will result in counsel being terminated from the

docket sheet without further notice" Signed by Judge James D. Whinemorc on
12/4/20] 2. (KB) (Entered: 12/04/2012)

MOTION to Dismiss for Lack of JurisdictiOn and Failure to Stale a Cl‘aim by
Kate Bennert, A.J. Daulerio, Nick Demon, Gawker Entertainment LLC
Gawker Media Group, lnc. Gawker Media, LLC Gawker Sales. LL-C, Gawker
Technology, LLC (Thomas. Gregg) (Entered. 12/07/201 2)

RESPONSE m opposition re 6_(_) MOTION for preliminary injunction TO
ENJOIN COPYRIGHTINFRZNGEMENT filed by Gawke‘r Media. LLC.

hnps;//ecf.flmd.uscouns.gov/.cgi.-'bin/DktRpt.pl? l 0] 67047999 l 298-L_1 _O-I
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1i/E4/2012

l 2/26/20] 2

Electronic Case Filing
l

U.S. Di... 4/23/2013

(Fugate, Rachel) (Entered: 12/14/2012)

CERTIFICATE of readiness sent to USCA re: fl Notice of appeal. RDA
consists of; volume of pleadings: 1; volume of transcripts: '1; and l expandable

folder of documentary exhibits. USCA number: 12-15959-C (DG) (Entered:

12/1 7/2012)

ORDER denying_60 Motion for preliminary injunction Signed by Judge James
D. Whittemore on 12/20/2012 (KB) (Entered: 12/21/2012)

I

RESPONSE m opposition re 6_3 MOTION to Dismiss for Lack of Jurisdiction

-

and Failure ta State a Claim filed by Terry Gene Bollea. (Attachmcnts: # J_

Exhibit Declaration of Eric Levinrad and Exhibits A through C)(Harder.

Charles) (Entered: 12/24/2012)

ACKNOWLEDGMENT by USCA of receiving the certificate of readiness on

12/26/12 re 4__9_ Notice of appeal. USCA number. l2-15959-C (DG) (Entered:

12/27/2012)

01/03/20 l 3

01/04/2615

I

1Q

.

:PAéER
’Login:

_
I

NOTICE of Voluntary Dismissal Without Prejudice by Terry Gene Bollea

(Turkel, Kenneth) (Entered: 12/28/2012)

ORDER dismissing case without prejudice pursuant to Plaintiff‘s fl Notice of

Voluntary Dismissal. Signed by Judge James D. Whittemorc on 1/3/2013.

(KE) (Entered. 01/03/2013)

ORDER of USCA: Pursuant to Appellant Terry Bollea's motion for voluntary

dismissal, FRAP Rule 42 and 1 lth Cir. R 42- 1(a), the above referenced appeal

was duly entered dismissed as to $2 Notice of appeal filed by Terry Gene
Bollea‘ BOD: 1/3/13; USC-A number: 12-15959-CC. (JNB) (Entered:

O l /04/201 3)
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12—15959 Docket

General Docket
United sates Court'omppaals for the Eleventh Circuit

4/23/2013

Court o! Appeals Docket #z 12-1 5969
Nature of Suit.- 4360 Other Personal tnjury

Ten-y Boilea v. Gawker Media. LLC. e! al

App‘eal Fm’m: Middle Dtslrid o! Florida

Fee summlFee Paid

Dockoted: 11I20I2012
Tanned: 01/03/2013

Case Handler: Caruso. Joe. CC
(404) 33576177

Case Type Information:

1) Private Civil

2) Diversity

3) ~

Orlglnaflng Court Information:
Dlattlct: 113Aé8 2 6:12-cv-U'tu

Court Reporter: Linda Starr

OM! Pracaedlng: James D. Whlflemcm. U.S. District Judge
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TERRY BOLLEA. professionally mom as Hulk Hogan. a.k.a.. Hulk shades J.-Ha:uer
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100 N TAMPA ST STE 1900
TAMPA. 'FL 33602

Jonathan H. Wallet
Direct: 205-994-3270
[NTC Retained]

201 PARK PL STE 900
BURMINGHAM, AL 35203

versus

GAWKER MEDIA. LLC, a.k.a. Gawker Media Seth D. Berfin
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Appellee [NTC Retained]
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