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Page 3
] PROCEEDINGS
2 THE COURT: We're here on Case No. 12-012447,
3 Terry Bollea versus Gawker Media and others.
4 Today we are here for a number of motions.
5 I saw a bunch of correspondence going back
6 and forth about the notcbook. I'm going to tell
7 you, it was just, | have to say, irmitating to
& read some of the correspondence.
9 Let me make it really clear for everybody.
10 I'm sure I've said this before. You all are
1 required to file things through the cPortal. We
12 can't see 11 yet, which s a technical difficulty
13 for us. So I rely on - I have to rely on the
14 attorneys to send me copies of motions ahead of
15 tume. So if somebody wants to put together a
16 notebook, 1 greatly appreciate it. It somebody
R 17 Just wants to send me copies individually, since
18 I'm paying for the toner cartridges since the
19 government doesn't give us enough money for the
20 toner cartridges, I'm not printing out all your
21 long volumes of stuff. So if somebody would
22 please send me copies of them -- a notebook is
23 really good and helpful. 1t's just helpful. It
24 just makes our proceedings much more efficient.
25 think hopefully you all have been with me enough
Page 2 Page 4
; Affiﬁiﬁ?f&\kl)}k ESOUIRE 1 to know that I'H read the things that you send to
Harder Mirell & Abmms, LLP 2 me ahead of ime. So I try to make our time as
P 00 Avemue ofthe Surs 3 productive as possible.
4 Los Angeles. California 90067 4 I believe that mually this was scheduled
s K;\a\zz?m G. TURKEL, ESQUIRE S for a short ime. 1 don't know what the last
. ?Sggom ;;:2:; gr'f;::k&“- PA. 6 communication with you all was. At least we do
Suite 1900 7 have two hours this moming. So [ would like to
7 tampa Florida 33602 8 make the most usc of that time and for it to be
Atornevs for Plantiff
8 o N 9 productive.
’ 75?3 11)5215{1‘1?{‘3(3?;;;{ g 10 1 do have a notebook. 1 do also have lots of
10 Ilg;:)nlc‘ :?::38; !‘igcb & Schulz. LLP a copies of ditferent things. I'm not sure i 1it's
" Suite 200 12 duplicative in the notebook. I didn't take the
jy eshingion, D.C. 20036 13 time to go through and make all those
GREGG D THOMAS, ESQUIRE 14 determinations. So I have -- I've only scen one
1 [homas & Loccero. Pl 15 copy of a notice of hearing today, which was
14 Tampa. Florida 33606 , 16 Mr. Thomas' notice of hearing which had the Motion
15 Attomeys for Defendant Gawker Media. LLC 17 to Compel Discovery From Plaintif By Defendants
16 ggiz{;i 2\0;;;;;2:52}(5;1% I8 Gawker Media and Gawker Media's Motion to Compel
17 201 Eavt Kennedy Boulevard 19 Defendant Heather Clem to Respond to Discovery
s ?‘;:::pi‘}fim 33602 20 Requests and the Motion to Dismiss the Defendant
Attomeyv for Defendant [eather Clem 21 CGrawker Media (imup,
ég 22 It scems to me that we would make best use of
3 INDEX 23 our time if they arc noticed for today to do the
23 PROCEEDINGS Page 3 24 things as much as we can for those issues that
23 REPORTERS CERTIFICATE Fage 107 25 pertain to the depositions that are scheduled for
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Page 5 Page 7
] November 11th. Does that make sense? 1 further details, but I'll just move through this.
2 MR. HARDER: Ye¢s, Your Honor. 2 They're asking for his -- Terry Bollea's
3 MR. BERLIN: Yes. 3 medical history, his medical records and
4 THE COURT: Okay. So with thatinmind, it | 4 everything under the sun relating to medical.
5 scems to me starting out with plainti{f’s motion 5 THE COURT: 1 do have an overall question.
6 for protective order as the first - [ think 6 Maybe this would sort of streamline part of your
7 there's two motions {or protective order. 7 argument,
8 MR. HARDER: Correct. 8 MR. HARDER: Okay.
9 Your Honor, I can cover both, because the 9 THE COURT: Idon't have the complaint here
10 second motion for protective order just relates to |10 i front of me, but it secems as though there's a
11 the videotapes. So Ican cover them both. Thank |11 permanent injunction claim and there was a claim
12 you, Your Honor. 12 for damages, right?
13 [ would like to go over the types of 13 MR, HARDER: Ygs.
14 discovery that we're secking to have precluded. 14 THE COURT: Basically.
15 They're covered in our two protective orders. And |15 MR. HARDER: Yes.
16 then also, they kind of bleed into our opposition 16 THE COURT: Okay. Soin -- 1 appreciate the
17 to their motion to compel in certain respects. So |17 fact that they've asked for all those medical
18 if it's - I'm not going to take up a whole lot of 18 providers and you're objecting to that, but 1
19 time as to the latter things, but I just wanted to 19 don't know how you get them ultimately -- how do
20 kind of cover them all so that we can cover our 20 you prove your damages? So I think that how you
21 bases. 21 plan on proving your damages is pretty much
22 Obviously, Your Honor's familiar with the 22 related to their response.
23 case. It involves a single sexual encounter that 23 MR, HARDER: Well, in terms of ¢motional
24 was secretly taped, and the Gawker defendant 24 distress, that's one component of his damages.
25 posted a minute and a half of the highlights of 25 And I'll just touch upon that and then the other
Page 6 Page 8
I that tape to their website. And it was up on [ aspects of damages.
2 their website for about six months. They have 2 In terms of emotional distress, we're just
3 sought to take discovery into every possible 3 asking for what's known in Florida law as garden
4 aspect of Terry Bollea's life, sought every single 4 variety emotional distress, that if something
5 picce of paper that he could possibly possess on 5 happens to somebody that a reasonable person would
6 carth. And so we brought this motion for 6 become distressed over that, then a jury would
7 protective order to confine the discovery to what 7 award damages that's appropniate for that
8 this case is about rather than cverything about 8 situation. We are saying that he was filmed in a
9 Terry Bollea as it exists, in particular his sex 9 bedroom engaged in private activities and it was
10 life. 10 posted on the Internet for six months, that that
1] The encounter obviously is at issue in the 11 is something that would cause anyone, 1 that had
12 casc. And so discovery pertaining to that 12 happened to them, to be distressed by that. And
13 encounter is relevant to the case. We are giving 13 we're going 1o ask the jury to give damages
14 them ¢verything that we have that's not 14 appropriate to that. He did not seck medical
15 privileged. But they've asked for everything 15 treatment for distress relating to this tape. So
16 about cvery person he's had sex with in the course |16 we don't feel that anyone should have to go into
17 of several years, the details of all of those 17 all of the aspects of his medical history.
18 sexual encounters, everything you can imagine 18 THE COURT: But isn't it also appropriate
19 pertaining to his sex life, in addition to the one 19 then for the defense to be able to determine the
20 encounter that's at issuc. So we've brought a 20 lip side of that, well, were there other issues
21 motion for protective order to limit the 21 medically that he was dealing with at the time
22 discovery, including documents, including 22 that would have caused the same level of stress?
23 interrogatorics, including questions that will be 23 MR. HARDER: Well, we're not saying that we
24 asked of him at deposition, to the onc encounter |24 want damages for all of the stress that he was
25 that's at issue in this casc. I could go into 25 feeling in his life at the time of the tape.
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Page 9 Page 11
1 We're asking for what a reasonable person would be | | seek garden variety emotional distress damages
2 distressed by having that tape up. And we're 2 because of that, and it doesn't open the door to
3 not -- we're not opening the door 1o everything 3 everything that happened in their hife.
4 that was going on n his hife. 4 THE COURT: Okay.
S So Florida law allows garden variety damages 5 MR. HARDER: Another aspeet of discovery that
6 to be sought for emotional distress, and the cases 6 we're secking to preclude are financial -- general
7 permit a prohibition of discovery mto medical 7 finances. They've asked for Mr. Bollea's tax
8 records and -- because otherwise, if somebody gets | & records. They've asked for all of his loan
9 distressed by something and then the defense is 9 applications and mortgage applications. They've
10 going to want to go mto every single possible 10 asked for all of his contracts that he's ever
11 aspect of their life, well, that's gomng to have a 11 signed during the course of many, many years;
12 chilling effect on anyone ever saying | was ever 12 every aspect of his finances.
13 stressed because now people are getting into my 13 MR. BERLIN: 'm sorry to mnterrupt,
14 relationships with people, 1f [ was on medication 14 Your Honor. I have no objection to Mr. Harder
15 of some sort or, let's say, a back injury or some 15 addressing that now, but that actually is not part
16 sort of a physical ailment. But I would say that 16 of the motions for protective order.
17 all those things come mnto play if somebody 1s 17 THE COURT: I thought that it was.
18 secking medical treatment and they're going to 18 MR. HARDER: This is something that we are
19 have an expert testify about their -- about their 19 opposing in terms of their -
20 medical, physical or emotional or otherwise and 20 THE COURT: We have the motion for protective
21 get mto, well, they had to take these types of 21 order. Then we've also got interrogatories and
22 medications to deal with the stress. Well, okay. 22 requests to produce and there's objections. It
23 Then what else were they taking? Could there be 23 seems to me that in the motion for protective
24 medications that were affecting one another? 1 24 order that the objections are sort of -
25 mean, | can understand that. But that's not the 25 objections to the discovery were all rolled into
Page 10 Page 12
1 situation here. 1 the motion for protective order. So we can do
2 Mr. Bollea is not saying that he was so 2 this in one of several ways, one of which 1s going
3 distressed that he had to seek medical treatment. 3 over the general categories of the motion for
4 He's not saying he was so distressed that he had 4 protective order. ‘The second is going -- another
5 to take medication for it. We're not making any 5 way ol doing it is ruling specifically on the
6 of those allegations. What we're saying 1s that 6 objections. I think the objections are generally
7 this 1s something that would cause anyone to be 7 pretty broad objections in the interrogatory
8 extremely distressed over it and a jury can 8 responses. And so that's what T see as more a --
9 determine what a reasonable person should be 9 how do | -- pattern to the motion for protective
10 compensated for based upon what happened to him. |10 order.
1 THE COURT: In one of the defense’s many 1 Do you agree?
12 motions that we're considering today, as an 12 MR. BERLIN: Your Honor, [ have no objection,
13 exhibit, there are excerpts from Mr. Bollea's book |13 as | said, to Mr. Harder addressing that now. |
14 where he references taking Xanax. I'm just using 14 Just wani i 1o be clear for the record that there
15 this as an example. 1 don't know if he was taking 15 was a motion for protective order and separately a
16 Xanax at the same time as the release of this 16 motion to compel. The motion for protective order
17 video was out there, whether or not it was 17 was limited to the two topics Mr. Harder spoke
18 prescribed or not, but [ could see how all those 18 about alrcady and some specific things related to
19 kinds of 1ssues potentially could be relevant. So 19 depositions. The cconomic damages are the subject
20 that's why 'm sort of posing 1t. 20 of our motion to compel, which is coming. 1f 1t
21 MR. HARDER: Tunderstand, Your Honor. 1 21 makes more sense for the Court to address that
22 believe that Florida law is fairly clear that if 22 objection, 1 just want it to be clear on the
23 somebody suffers emotional distress as aresult of |23 record that that's not actually the subject of the
24 something that would cause anyone, any reasonable |24 motion for protective order.
25 person, to be distressed over it that they can 25 THE COURT: Thank you for that clanfication.
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Page 13 Page 15
1 MR. BERLIN: I'm sorry to interrupt. 1 fmancially i terms of web traffic, i terms of
2 THE COURT: That's all right. I think you're 2 ad revenues belore the sex tape and immediately
3 right. When you read them all at once, they all 3 after the sex tape and on a going-forward basis so
4 blend after a while. But [ appreciate it 4 that we can determine what sort of a bump Gawker
5 Why don't we go over the financial. 5 Media, LLC recerved as a result of having
6 MR. HARDER: Thank you, Your Honor. Twasn't | 6 wrongfully published this sex tape.
7 going to take up a lot of time on this. 7 And a second area of damages is the market
& If Mr. Bollea lost a business opportunity, if’ 8 value of the sex tape of Hulk Hogan. There s
9 a contract was cancelled on him because of what 9 mherent value in a sex tape of a celebrity. In
10 happened with regard to the sex tape being posted, 10 fact, there's a marketplace for it, unfortunately.
11 obviously -- and we make that as part of our 1 And Panis Hilton and Kim Kardashian and folks like
12 damages, obviously we will produce all of the 12 that have sex tapes that are out there that have
13 nonprivileged documents that pertain to that lost 13 made mitlions and millions of dollars. And we
14 opportunity, lost contract, whatever it happens to 14 intend to present evidence of what the value 18
15 be. We haven't alleged any of that yet. T don't 15 because that's what Gawker Media took. They took
16 expect that we will. We're still in the process 16 something that they shouldn't have had, which s
17 of trying to determine the effects of everything, 17 the value of a -- market value of a sex tape of
18 and we want to make sure that there's causation 18 Hulk Hogan. And that's how they have been
19 before we allege something. We don't feel that 19 enriched and Mr. Bollea has been damaged.
20 we've gotten there yet. It may be that 1t never 20 Gawker Media is secking all documents
21 happens. But that doesn’t mean that his tax 21 pertaining to Mr. Bollea's divorce proceeding.
22 returns, his loan applications, all financial 22 It's irrelevant. It has nothing to do with the
23 statements of every type, all financial documents 23 sexual encounter in this case. It should be
24 of every type are now fair game. 24 prohibited.
25 THE COURT: I guess, though, vou filed a 25 They've asked for every deposition
Page 14 Page 16
1 complamt. So -- i transcript, court transcript, every time he's cver
2 MR. HARDER: Right. 2 given testimony in his life, and we believe that
3 THE COURT: -- here we are. So we're a year 3 that's beyond the scope because he's never given
4 into the complaint almost. And at what point in 4 testimony that rclates to the factual situation in
5 time do you say, well, this 1s what we're -- at 5 this case. This just gets into just the basics of
6 some point in time, we'll let you know. No. The 6 discovery, which is if it pertains to what we're
7 time to let them know is now. We're doing the 7 here about, obviously we arc going to fully
8 discovery now, 8 participate, and we have been. [f the discovery
9 MR. HARDER: 1 understand, Your Honor. Our | 9 pertains to things that don't relate 1o this
10 damages are twofold in terms of the economic 10 sexual encounter and it relates to other things,
11 damages. One is Gawker Media's unjust enrichment. |11 then it's irrelevant. It doesn't pertain to this
12 Gawker Media received upwards of five million 12 case and it shouldn't be part of some sort of
13 unique viewers because of this sex tape. They 13 investigation into the life of Terry Bollea. The
14 posted it. Millions and millions of people went 14 discovery needs to be focused.
15 to their websites, and they gained a large number 15 In terms of depositions, they've asked for a
16 of new viewers. And ad revenues were generated 16 multi-day deposition of Mr. Bollea, but the
17 because of that, both short-term ad revenues and 17 relevant issues are narrow. He has very limited
1% long-term ad revenues because now they have 18 knowledge of what we're here about, He was -- he
19 potentially five million new people who come 1o 19 had the sexual encounter. He was separated from
20 their websites. Perhaps they never knew about 20 his wift at the time. 1t was filmed. He didn't
21 (rawker and or their other websites and now they do 21 know it was filmed. He never approved of
22 and now they frequent those websites. 22 anything, the filming, the release of the film,
23 So what we're undertaking is an analysis -- 23 any of that. And he's had emotional distress
24 and our motion to compel 1s secking this 24 which is garden variety emotional distress.
25 information -- an analysis of where Gawker was 25 And there's the value of the sex tape, which
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1 he's not necessarily an expert in -- I don't think
2 he's an expert at all m celebrity sex tapes, but
3 he'll answer the questions. And in terms of

4 general background, he'll talk about his career.
S He'll talk about his relationship with Heather

Page 19

I docesnt have any information about any of those
2 things.

3 And then lastly, m terms of our second

4 motion for protective order, we don't feel that

5 any -- [ think we moved as Terry Bollea. Butin

6 Clem and Todd Bubba Clem. And it could casily - | 6 preparing for this, it doesn't - [ don't think

7 his deposition can casily be completed within one 7 that any of the Bolleas’ videotape -- depositions

8 day, seven hours. And we get the sense that the 8 should be videotaped. That's Terry Bollea, his

9 defendants want to keep him in a chair as long as 9 current wife, and his ex-wife. And the reason is
10 possible, ask him every question under the sun, 10 because Gawker Media is a celebrity gossip site,
11 ask him about all the things that we're seeking to 11 so to speak, and they like to post videos of
12 preclude, his sex life generally, his finances 12 cverything that they can post videos of that
13 generally, his medical condition generally, and 13 people will walch. We don't believe this lawsuit
14 they want to have him answer questions until, you |14 should be used to create new content for Gawker so
15 know -- until he collapses, I suppose. Butl 15 that they can pomt to Terry Bollea when he's
16 think that in a day, in seven hours, they will 16 answering a question and mock him and splice it in
17 casily be able to get all the mformation that's 17 such a way that it makes it appear embarrassing to
18 relevant to this case and then some. 18 him. We don't believe that the courts should be
19 And if they still want to continue to ask 19 used for that purpose. If a videotape is
20 questions, they could always go before Your Honor (20 necessary, then we would ask, in the alternative,
21 and say, well, we asked the followmmg, but we 21 that the videotape be filed under seal with the
22 never got the following. And I will be 22 Court and that Gawker Media not have access to it
23 reasonable. If they ask appropnate questions and 23 until 1t becomes appropriate for them to have
24 they want a few more hours and it makes sense, 24 access, for example, because they want to prepare
25 then I'll sav ves to it. 1 don't want them to 25 certam excerpts for trial. And then we would

Page I8 Page 20

1 have to come before you and waste your time. But 1 jomntly work 1ogether to have excerpts prepared

2 if they spend a day asking a bunch of nonsense 2 for purposes of trial. But, again, I don't think

3 questions and then they want to keep himin a 3 that videotape is necessary. And we would have a

4 chair for day upon day asking things about, did 4 transcript with all the words that are said which

5 you have sex with so and so and did you have sex 5 could be used to impeach him if that's what the

6 with so and so, and tell me all the details and 6 purpose of the transcript 1s for. So we would ask

7 things like that, obviously I'm not going to agree 7 for no video as to those three witnesses.

8 to it 8 THE COURT: We're sull gomng under the

9 We also want to lunit the time of the 9 original complant, right?
10 deposition of his current wife, Jennifer, to two 10 MR. HARDER: It's the first amended complaint
1 hours because she observed the distress that he's 11 that was filed when Gawker Media -- | have a copy
12 felt, but she -- she was -- she never even knew 12 of it1f you would like, Your Hoenor -- when Gawker
13 him at the time of the encounter. So she doesn't 13 Media was added to the case. 1 also have a copy
14 have any relevant information about a great number |14 ol our notice of hearing for -- because you had
15 of things. They could casily get what they need 15 mentioned that you received their notice but not
16 to get out of her in two hours. 16 ours.
17 As far as Mr. Bollea's ex-wife, agamn, 17 THE COURT: Thank you very much.
18 they're trying to open up his divorce proceedings 18 MR. HHARDER: Thank you.
19 and get into all sorts of things that have nothing 19 Obviously, Your Honor, I reserve and I'm
20 to do with this situation. He was separated from 20 happy to answer questions.
21 his ex-wife at the time of the encounter. So his 21 THE COURT: Mr. Cohen, | -- you're somewhat
22 ex-wife didn't have any knowledge about that. 22 mtertwined 1n this with Mrs. Clem. Do you have
23 She -~ they had been divoreed for about four years |23 anything you want to argue, or do you want to let
24 at the time that the tape was posted up onto 24 them go first?
25 Gawker.com. She obviously, as far as we know, 25 MR. COHEN: I would rather that they go
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Page 21 Page 23
1 first, Your Honor, if that's okay. 1 i's relevant to the issues in the case, it's
2 THE COURT: Okay. Actually, the complaint 2 discoverable. And, of course, we do have in place
3 was filed October 15th. So, sce, we are here on 3 a protective order. So to the extent that there's
4 our year anniversary, 4 the production of sensitive information, obviously
5 MR. BERLIN: And the amended complaint, | 5 it should be produced more confidential and we'll
6 think, was in December. So it's almost a year 6 treat it as such.
7 even for that. 7 THE COURT: This 1s the agreed protective
b Good morning. Your Honor. Letme tryand go | 8 order governing confidentiality that [ signed -
9 through the various topics that Mr. Harder raised 9 MR. BERLIN: July 25th, I believe,
10 in some sort of order that 1 think will probably 10 Your Honor.
11 help make sense. And I agree it probably does 11 THE COURT: Okay. Thank you.
12 make sense to do this topically rather than one 12 MR. BERLIN: And, in fact, realizing that --
13 request at a time given the number of requests 13 let me just speak a word about that. Realizing --
14 that are at issue. And if there are particular 14 before I get to the specific topics, realizing
15 questions after that about a specific request, we 15 that some of the discovery that we were asking for
16 can perhaps turn to that. 16 which -- because the discovery had already been
17 Mr. Harder addressed, as I said, topics that 17 served by July 25th -~ and realizing that some of
18 were both in the motion for protective order as 18 the discovery that plaintiff was asking for
19 well as the motion to compel. If it would be 19 involved, for example, financial information about
20 helpful to the Court, I will be happy to try and 20 Gawker, which we've produced, we went to them and
2] address all of those together and just, you know, 21 said, hey, we should have a protective order. We
22 reserve on our motion a brief time for some 22 negotiated the terms over the space of about 30
23 rebuttal. 23 days. Mr. Cohen and his colleagues got inon it,
24 As some of the Court's questioning indicated, 24 and then we presented it to you, to the Court.
25 this is a casc where the plaintiff has brought a 25 And we think that it actually provides a fair bit
Page 22 Page 24
1 case saying certain things in the complaint. He 1 of background for how we should proceed.
2 brought it originally, as you know, in federal 2 Turning to the economic damages, the
3 court with much fanfare and a press conference and 3 complaint that you have now before you talks about
4 asked for a hundred dollars million dollars, which 4 mjury to the plaintiff's brand as a wrestler, as
5 certainly got our attention. 8o we have tried to 5 an actor, as a television personality. He - and
6 better understand his claims. And while his -~ 6 he echoed this -- Mr. Harder echoed this today.
7 Mr. Harder sort of said, well, we've been asking 7 The plamtft is entitled to seek, and hereby does
8 for every document that he has. So far we've 8 seck, the market value of the use of his publienty
9 gotten a total of 17 documents in the first 9 rights. Right? So our task is to try and
10 production, and we got -- other than things that 10 understand, okay, you say this mjured you
11 we created or that were publicly available. And 11 cconomically. How so? Right? So we asked some
12 then we got one more document last Friday along 12 questions.
13 with a whole bunch of articles about Gawker Media 13 Now, one of the things that we've learned,
14 which were used as exhibits at the depositions of 14 for example, which we did not get in discovery was
13 our people that happened at the end of September. 15 we asked for other lawsuits that he had been a
16 THE COURT: Those are the 600-some-odd number |16 party to, including, particularly as it relates to
17 of responses? 17 this, around the same time. One of the things we
18 MR. BERLIN: Right. So we have a stack of 18 teamed from our own investigation was that in
19 documents, but in terms of actual things that are 19 January of this year, he sued a company that did
20 not just pages from our website or articles about 20 some spine surgery on him and claims to have lost
21 our people, it's very, very little. 21 two years of professional opportunities. Well, he
22 et me start, if [ could, with the economic 22 can't come into this court and say [ lost
23 damages. And I think that this is - you know, 23 professional opportunitics and come into that
24 we're sort of in agreement about some of the legal 24 court and say 1 lost professional opportunities
25 principles that animate this and, that is that if 25 and then say I'm not going to disclose that. |
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Page 25 Page 27
1 mean, that's sort of fair game in this process. 1 The New York Times just wrole a picce about this
2 In his divoree case, night, we don't want to 2 about two weeks ago chronicling the history of all
3 go through all of the messy custody issues. 3 these celebritics who have been involved in sex
4 That's not what this 1s about. But m his divorce 4 tapes and made the general point that in some
5 case, he petitioned the court -- agamn, we found s cases, it actually enhances their career.
6 this out on our own by just getting the court 6 To the extent that the plaintiff has now
7 record -- that he asked for modification of 7 said, I may have lost deals with a couple of
8 support claiming that his career was on the wane 8 entities -- Rent-A-Center, who he had an
9 and that hus eaming potential was diminished. 9 cndorsement deal with, or WWE, which is the
10 And that all happened before this tape was posted. 10 wrestling organization -- we need to know whether
11 Again, that's fair game if you were - 1f you're 11 he did or he didn't. It's not -- it's not up 1o
12 claiming economic damages, then the way our 12 the plaintiff to say, well, if | want to make
13 adversarial system works 1s you put that up to 13 those claims, I'll t¢ll you about it, but if' 1
14 scrutiny. 14 don't want to make those claims, i.c., because 1
15 Since then, right, we say, well, you know, 15 didn't suffer any damages, you don't get to me
16 how has the brand been affected? You know, since |16 about that because that actually bears on the
17 then we've learned -- again, from our own 17 question of did you suffer damages. And that's
18 ivestigation -- that he's opened up a store. 18 what we are asking for. And we've gotien
19 He's opened up a restaurant. He's launched a 19 literally nothing. Therc scemstobe alottodo
20 hosting service for websites called Hostamania, 20 there.
21 which is based on his wrestling monicker Hulkmania |21 When we get to his deposition, we have a
22 and in which, by the way, he appears in a thong 22 separate motion for protective order. He's
23 with his bare buttocks exposed in the ads 23 saying, here arc the topics on which you can ask.
24 imitating an overtly sexual Miley Cyrus music 24 He concedes that one of the four legitimate topics
25 video in which she appears nude and undertakes a 25 is -- I'm pulling from his motion -- any lost
Page 26 Page 28
1 variety of sexually suggestive acts. [ have to i business opportunities that Bollea 1s claiming
2 say I didn't know that -- [ didn't get the joke on 2 damages in this litigation. So his deposition 1s
3 my own. I had to have my younger colleagues 3 in two weeks. We need an answer. When we had our
4 explain to me the Miley Cyrus video, but it was 4 meet and confer about this in late August, onc of
5 explained. 5 the things we agreed on -- and there's an c-mail
6 We also understand that he's in the process 6 that's attached to one of the many pieces of paper
7 of renewing his agreement with either TNA or WWE, | 7 that you've gotten, Your Honor, that confirms
8 which are both wrestling companies. And so to the 8 this, that says, look, one of the interrogatories,
9 extent that somebody says, I was injured m my 9 mterrogatory No. 12, says, tell us what your
10 brand by this, we're entitled to say, like, okay, 10 theories of damages are, right? And two months
1 here's all the stuff that happened immediately 11 later, and even with some supplemental discovery
12 after this video was posted and 1t scems like your 12 that was served last week, we don't have an answer
13 business 1s going well. 13 to that question. And I would submit that, you
14 Again, all of this -- I'm just giving you 14 know, we're now at a point where if I'm going to
15 examples that we've been able to find on our own. 15 take this gentleman's deposition and I'm going to
16 We have nothing on this subject in any of the 16 try and do it efficiently, I would hike to have
17 discovery. And, in fact, as Mr. Harder alluded, a 17 the materials so that I can do that. And ] think
18 number of celebrities -- and I'll come back to 18 the case law 1n Florida and clsewhere 1s quite
19 this m a little bit -- a number of celebrities 19 clear that if you are claiming economic damages,
20 don't actually lose money when a sex video 1s 20 you have to allow some scrutiny.
21 posted and sometimes they release it themselves 21 I'm not asking for a forensic exam of his
22 because it actually enhances their career because 22 finances. [ don't want his checkbook balance, his
23 it draws attention to 1t, for better or worse. [ 23 checkbooks or cancelled checks or his bank
24 don’t make a judgment about whether thatis a good |24 statements. What I'm trying to do 1s get a big
25 thing or a bad thing, but that 15, in fact, true. 25 picture so that I understand, did you suffer
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Page 29 Page 31
1 damages form this that are cconomical. And if the 1 the discovery process. We don't want to go
2 answer is no, then you can -« if you still want to 2 through, you know, cvery last bit, but we
3 argue about privacy-related damages, then we can 3 literally have nothing. And this is a claim where
4 argue. 4 literally for every single one -- I mean, we've
5 So that -- i'T can then -- unless there's 5 detailed this in our papers and 1 won't read to
6 any questions -- [ know we're doing this 6 you from the complaint, but there's literally
7 topically -- about economic damages, let me move 7 paragraph after paragraph that talks about
8 to the next topic, which is the medical and mental 8 cmotional distress. That includes, by the way, as
9 health records. You know, this -- Mr. Harder 9 Your Honor alluded to in your questions, that the
10 began his argument by saying we're not opening the |10 emotional distress may have come from other
11 door to this. 1 would respectfully say that he 11 sources, because he has publicly stated, publicly
12 openced the door to this when he brought claims 12 testified, publicly written about in his book
13 that almost exclusively relate to claims of 13 having emotional distress from his divorce, from
14 emotional distress, We have the obviously casy 14 an accident that his son was in that ncarly caused
15 ones, which are neghigent infliction and 15 a good friend to die, from a near suicide attempt.
16 mntentional infliction of emotional distress. The 16 Later he sued his ex-wife for defamation for
17 only injury you can get for that is emotional 17 statements that she included in her autobiography
18 distress. 18 and also claimed emotional distress.
19 But the privacy torts really -- you know, 19 There's a whole bunch of other causal factors
20 they teach us when we -- when we study thisarea |20 for onc's cmotional distress. We need to be able
21 of the law that if you bring a defamation claim, 21 through the discovery process o separate the
22 you're remedying injury or reputation, but if you 22 wheat from the chaff and be able to explainto a
23 bring a privacy claim, you're remedying severe 23 jury, well, this isn't really causing emotional
24 emotional distress, The law 1s not that you get 24 distress. And, in fact, maybe it didn't cause
25 to say, oh, I have a garden variety bit of 25 cmotional distress at all. Maybe it was something
Page 30 Page 32
1 emotional distress, 1 that he sort of, you know, claims to have suffered
2 Where garden variety emotional distress comes 2 cmotional distress to have a lawsuit but, n fact,
3 in legally in Florida -- and this is true 3 didn't actually suffer much. And 'm not -- |
4 elsewhere -- 1s that if you -- if you have a tort 4 don't know that, but that's what we're entitled to
5 mjury of some other type, right, I was -- I was 5 find out through the discovery process. And when
6 m an auto accident -- and the man part of your 6 you place that at issue, you are by defimtion
7 claim is some other kind of injury -- or I was 7 subjecting that to the discovery process.
8 discriminated against, there's another example -- 8 Again, il i's sensitive -- and T understand
9 you're allowed to also say to the jury, gee, that 9 that it may be -- you do it under the protective
10 was annoying. And in addition to the physical 10 order which was jointly negotiated by the parties.
1 mjurics or the loss of work from the 1 And the -- you don't get to -- I don't think you
12 discrimination claim, that was annoying, and I'm 12 get to come nto court and say, well, [ didn't
13 entitled to some garden variety emotional distress 13 seek professional help for this and, therefore,
14 sort of as an add-on. 14 all of that's off limuts, because you're entitled
15 Where the only part of your claim 1s 1 15 to test that claim.
16 suffered emotional distress, there's no garden 16 And, in fact, n another lawsuit that we
17 variety emotional distress and you actually have 17 found out about on our own, he was involved m a
18 to prove it, because otherwise it's too casy for 18 legal proceeding over a sexual assault that he was
19 somebody to come in and say, 1 was distressed by |19 allegedly mvolved in committing on a woman. And
20 this. And, in fact, because maybe he was 20 the -- you know, she claimed, 1 don't have to give
21 distressed and sought medical treatment and was on |21 you any of this information about my medical and
22 Xanax and all sorts of things and maybe he wasn't, |22 mental health history. And he filed a motion,
23 but if he wasn't, then he's not entitled o 23 which if the Court would like, I can hand up, that
24 compensation for that, and we're entitled to 24 says, she claims she'll be entitled to - I'm
25 subjeet that claim to reasonable scrutiny through 25 guoting from the motion -- entitled to recover
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damages for emotional and physical suffering
because of the alleged assault commutted by

Mr. Bollea. Mr. Bollea denied that he assaulted
her or that this woman, Ms. Kennedy, was damaged
in this way. Viewed in this Light, there can be

it were, in a moment of vulnerability, he had an
encounter with Mrs. Clem, Mr. Cohen's client,
which -- and he didn't know that there were any
cameras there. He didn't know that he was bemng
taped. And he played no role 1n the dissemination

6 no question that discovery of medical information 6 of the video. That's his story. The complaint
7 implicating her physical or mental condition has 7 says, you know, had I known that my private sexual
& been placed in controversy. g activities were being filmed, 1 would have not
9 I don't think you get to say that in one case 9 engaged 1n those activities, and that he had no
10 and then come mto this court and say, well, we 10 knowledge of and did not consent to the recording
3 don’t have to give you any of that stuff. So -~ it or its dissemimation.
12 and I think I'll stop there on the -- let me just 12 Now -- and 1n this regard, Your Honor, | have
13 say one last thing about this other case agamst 13 a couple of documents that have been produced to
14 the doctors that performed some spine injury. 14 us confidentially which  would like to address.
15 He asserts in that case that his ability to 15 I'm not sure 1t | should pause and ask how the
16 make money ofl his brand is dependent upon his 16 Court would like me to handle that. My
17 physical health. So to the extent that he 1s 17 understanding is under the protective order that
18 saying my physical health was substantially 18 if I hand them up 1o the Court, they should be
19 diminished for a two-year period and then 19 treated under seal. I'm also happy to hand them
20 separately is coming m and saying [ want economic |20 up and take them back. If Mr. Harder has any
21 damages, obviously the state of his physical 21 views, [ don't want to run afoul of the Court's
22 health is directly relevant to his economic 22 confidentiality order.
23 damages. And we would -- we would and ought to be |23 THE COURT: Do Mr. Harder or Mr. Cohen know
24 able 1o get that for that reason as well. Because 24 what you want me to look at?
25 if he's saying I could be working and I'm not, but 25 MR. BERLIN: I don't know because we just got
Page 34 Page 36
1 he's saying somewhere else I'm not working because | 1 these documents on Friday. So we haven't had a
2 somebody clse injured me physically, that's a 2 chance to talk about it.
3 different claim. 3 THE COURT: Why don't we take --
4 Unless there's any questions on the 4 MR. COHEN: I don't know, Your Honor.
5 economic -- [ mean, on the medical or mental 5 THE COURT: Okay. Why don't we take just a
6 health records, T will move on. 6 bricf break. Why don't you share those with
7 THE COURT: Go ahead. 7 Mr. Harder or Mr. Cohen, get their thoughts about
8 MR. BERLIN: Let me turn to what I think is 8 it. I probably -- if I'm looking at it, I'm not
9 the admittedly more difficult and most difficult 9 going 1o take possession of it. Why don't you
10 subject, which is the information we sought about 10 take a minute and share 1t with them. And when
11 what he says about his sex hife. 1 you're ready, let me know.
12 I would submit to you, Your Honor, that what 12 (Recess taken from 11:04 am. 10 11:06 am.)
13 we're asking for is not information about his sex 13 MR. BERLIN: 1apologize for the
14 life, which I think 1s overrcaching and 15 14 interruption, Your Honor.
15 something that we try to do -- you know, we ask 15 THE COURT: That's all right.
16 discovery requests, because we don't exactly know |16 MR. BERLIN: 1 think that what we've worked
17 what we're shooting at, that are broad in 17 out is that I will hand them up and not actually
18 explaining this before we try to be specific about 18 ask that they be made a part of the record and
19 what 1t 1s we're after. And that 1s, we're after 19 that when I describe them that we would have that
20 the extent to which he maintained has sex hife as 20 part of the record be scaled so that they're not
21 private. 21 in the public transcript of this hearing
22 So this is a case about the privacy of a 22 THE COURT: And that's the agrecment with
23 sexual encounter. Right? And his story 1s that 23 you, Mr. Harder?
24 at one time, at a particularly low moment in 2006 24 MR. BERLIN: Yes, Your Honor.
25 when things in his marriage were on the rocks, as 25 THE COURT: Mr, Cohen?
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Page 37 Page 39
1 MR. COHEN: Yes, Your Honor. Thank you. 1 served -- that suggests that he may have made
2 MR. BERLIN: If this 1s too loud, I'll try to 2 other tapes, both generally and with Mrs. Clem.
3 step back. There seems to be an echo. 3 Rather than simply saying, [ don't have any
4 THE COURT: No. The whole -- this room 1s 4 documents, as he's now done for a lot of other
S hard to hear. And if you're not in there, 5 requests, he's objecting 1o their production.
6 Mr. Cohen and Mr. Harder won't be able to hear 6 Mrs. Clem was served an admission request by the
7 you. 7 plamtiff asking her to admat that, quote,
8 MR. BERLIN: I remember the last ime 1 was 8 "Plamtfl was not aware that he was being
9 before you, you were courteous enough to allowme | 9 recorded at the time the video was made.” And she
10 to hear by phone -- to participate by phone and it 10 denied that. She's in other words saying, yeah,
11 was actually quite difficult to hear. 11 he was aware that he was being recorded.
12 THE COURT: ltis. 12 THE COURT: Would you do me a favor. | think
13 MR. BERLIN: So just turning back to that, 13 Mr. Harder is having a hard time. How about if
14 Your Henor, Mr. Hogan in his - or Mr. Bollea in 14 you move that whole podium back a hittle bit. 1
15 his complaint told a particular story, this 1s 15 have excellent hearing, so I'll be able to hear
16 what happened. We have a couple of indications 16 you if you're back by the door. But if you move
17 that have caused us to call into question whether 17 it back a little bit, then I think both of them
18 that in fact -- those in fact are the facts. 18 can hear you.
19 Number one, we have some text messages - et |19 MR. BERLIN: Is that a little better?
20 me just, so that 'm not handing you up my work 20 THE COURT: Hopefully so. If not, 'm sure
21 product, just remove the stickers here from it 21 they'll tell us.
22 I've shown this to them. 22 MR.ITARDER: appreciate it. The acoustics
23 Actually, I think I can do this probably 23 are strange.
24 without this particular document. So let me try 24 THE COURT: They've very bad.
25 and move that one so that this s as easy as 25 MR. BERLIN: It's one of the only times I've
Page 38 Page 40
1 possible. Then we have some - the text messages, i been told I'm not loud enough.
2 but also public statements saying there was some 2 THE COURT: Well, just speak up.
3 awareness of cameras. We have public statements 3 MR. BERLIN: I'll try and do that.
4 from Mr. Bollea saying that this was not just a 4 Mr. Clem -- so we have three people who know
S onc-time thing and that he believes that he had an 5 sort of about what happened here, Mr. Bollea,
6 encounter, a sexual encounter, with Mrs. Clem at 6 Mrs. Clem, and Mr. Clem. Mr. Clem, after this
7 least twice and maybe as many as three times, 7 tape was posted and he was a defendant in this
8 that -- we have public statements saying that 8 lawsuit, he told his radio audience, "Hulk was in
9 Mr. Hogan lived with the Clems for a lengthy 9 on the sex tape release from the get-go.” That's
10 period, [ believe somewhere between a couple of 10 a quote from Mr. Clem. He was in on the stunt.
11 weeks and a couple of months. 11 He 15, quote, the ulumate lying showman. And,
12 When we had our meet and confer about this m 12 quote, "You can't play the vietim like that”
13 August, we addressed -- this 1s a separate 1ssue 13 Then he went on the Howard Stern show two
14 for later, but we addressed that particular issue 14 days later and he said, evervbody understood that
15 and said, look, you -- we asked you about, you 15 this was beng taped and that this was being --
16 know, his time in the Clem houschold, and you said 16 and he was  on the release.
17 you visited, but you didn't stay there. So we 17 (Proceedings marked "Confidential” are
18 said, you've got these public statements. And 18 contained under separate cover and must be scaled
19 Mr. Harder said, well, he did live there, but | 19 if filed with the court)
20 don't exactly know the period and I'll get back 10 20 MR. BERLIN: Now, we don't know which one of
21 you. We're still waiting. 21 his versions of this is true. We've sought to
22 In -- Mr. Bollea has served objections to the 22 take discovery from him. That's a separate 1ssue
23 discovery that we served on Mrs. Clem and Mr. Clem |23 which I want to come back to later today 1f
24 and -- even though the discovery that we served on 24 there's time -~ inchuding because we've been
25 Mrs. Clem is identical to discovery that he was 25 trying to get his deposition scheduled now for --
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Page 41 Page 43
1 we've noticed it, but we haven't actually gotten 1 saying 1s that there's -- this isn't just what
2 confirmation from his counsel -- for the better of 2 might have happened. There's enough factual
3 two months. 3 record, Your Honor -- I'm trying not to give you
4 And what all this means - let me say one 4 every last picce of 1t, but cnough of 1t that you
S other thing actually before I tell you what it all 5 have a sense that I'm not just making stuff up.
6 means. 6 But that's what's gone on.
7 The other thing that's happened 1s that the 7 So when we say -- because we only have three
8 plamtiff has shifted his story on when this 8 people who actually know what happened and we're
9 encounter happened. For most of the past year, he 9 not one of them. When we say we need information
10 contended it was in 2006 while he was sull 10 about the extent to which the plaintiff kept his
11 married. It -- since then he's contended 1t 11 sex life private, it's because we need to be able
12 happened in 2008, after he and his first wife had 12 1o test the fundamental core key facts that he 15
13 filed for divorce. It happened while they were 13 alleging in his complaint and mn this case that he
14 legally separated, which would be sometime n 14 claims entitles him to a hundred million dollars.
15 between, In fact, this is -- this -- the efTect 15 And 1if you are going to come nto court and say, |
16 of all the filings in this case, the complaint 16 have this version of events, and say, but that
17 says this happened in 2006, They amended the 17 version of events mvolves sensitive facts, so I'm
18 complaint, which you just had handed up, to 2006. |18 not going to let you explore that that in factis
19 s affidavit swom under penalty of perjury in 19 what happened, that -- that flics in the face of
20 support of the temporary imjunction proceeding 20 the discovery rules.
21 says 2006, Apparently he communicated thatto s (21 Now, the -- you know, et me give you an
22 wife, because that's what his wife's affidavit 22 example of this. They cite in their papers this
23 also says in support of the temporary injunction 23 case called Tylo, T-y-l-0, which is a California
24 motion. His discovery responses then say 2008, 24 case involving a television actress who used to be
25 His motion for protective order, which you have 25 on a daytime soap, gave thatup tobeona
Page 42 Page 44
1 before you, says, well, we were separated at the 1 program, which I'm sure enriched the world for
2 tine with divorce proceedings commencing 2 many, called Melrose Place. And it was a soap
3 thereafier. And his opposition to our motion to 3 opera, evening soap opera in the '90s, I think.
4 compel says, well, we were separated and living in 4 She wanted to be on Melrose Place. She took this
5 a different residence. 5 contract for several years and then got pregnant.
6 Now, it is very difficult for us to hngate 6 And the producers of Melrose Place said, this is
7 a case where we don't even know when this -- the 7 about beautiful people who live in this
8 key cvent at issue happened. But this shifting 8 condominium complex 1 LA, and we're not really
9 story about when this happened calls into further 9 looking for a pregnant actress, and terminated her
10 question the assorted detatls of it, including 10 contract. And she sued for pregnancy
11 whether this was the only tme when it happened, 11 discrimination. And the Court says, look, some of
12 let alone his knowledge of whether he was recorded |12 the discovery that you're asking for seems to be
13 or in on the dissemination of the tape. 13 completely, you know, pulled out of the air like
14 Now, it may be that Mr. Clem's iitial tale 14 you're just asking to harass. But they said --
15 was correct and that Mr. Bollea was 1 on this 15 because one of the issues was whether she had, in
16 from the get-go, knew he was being recorded, was |16 fact, known that she was trying to get pregnant
17 in on the release as a publicity stunt, which 17 and took this contract and was hoping to just get
18 celebrities do, right? They -- they release this 18 a contract, get fired, and still get paid. Onc of
19 tape and then i fact they say, 1 had nothing to 19 the issues was did she knowmngly get pregnant.
20 do with 11, so that 1t drives further mterest in 20 So because 1t was relevant to the case, the
21 people seeing something the famous celebrity 21 court -- even in California, which 1s very
22 doesn't want them to see. 22 solicitous of privacy - said, look, you're
23 I don't know 1f that's what happened here. 23 allowed to ask this witness whether she knew that
24 I'm not suggesting to the Court that 1s what 24 her husband had had a vasectomy. She was allowed
25 happened or it 1sn't what happened. What ]l am 25 to be asked, did you know that your husband had
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1 his vascctomy reversed? She was allowed to be
2 asked, did you have a -- you know, did you

3 consider this pregnancy 1o be an asset? And so --
4 and the point of that is to say that where it's

5 relevant to the facts of the case, you have to be

Page 47

[ R

reporter and actually end the part that talks
about the actual scaled document which was
earlier. 1 just neglected to deal with that
housckeeping issue.

Thank you, Mr. Thomas.

6 able to take some reasonable discovery. I'm not 6 We've talked about the fact that we have
7 saying I'm going 1o want to know cverything about | 7 virtually no documents. We have talked about the
8 the guy's sex life. That would be improper, and | 8 fact that we have virtually no information. We
9 admit that that would be improper. 9 found out a varicty of things from our own
10 What 1 am saying is where we have a serics of |10 Internet scarching, scarching of court records,
11 serious questions about whether the tale that he's 11 but that's not how this process is supposed to
12 telling is, in fact, the actual facts of what 12 work. I'm not supposed to hope that I get lucky
13 happened, we need to be able to have some leeway |13 getting it from somewhere else when I ought to be
14 to explore this so that if he made other sex tapes 14 able to get it from the plaintiff in the first
15 with Mrs. Clem or otherwise, he says, 1 didn't 15 instance.
16 make any for public dissemination, but that's -- 16 One of the things that 1s addressed is, you
17 that's sort of a very -- it's almost like a 17 know, he said that, for example, he was trying to
18 Clintonesque distinction. Your Honor, where, you |18 get the FBI and the Florida authoritics to
19 know -- you know, he's drawing a very fine line. 19 prosccute the Clems and Gawker. We have no
20 And that's really not, I think, appropriate given 20 records relating to those efforts, just as an
21 what the facts of this case are. 21 cxample.
22 The last thing 'l say is that he asked 22 One of the issues appears to be that
23 Mrs. Clem the same kinds of questions because he 23 Mr. Bollea is taking the position that documents
24 was {rying to get -- you know, he says, look, 24 are cqually available to Gawker and he doesn't
25 they're limited 1o inquiries regarding how the sex 125 nced to produce them. And our responsc is, when
Page 46 Page 48
1 tape came 1o be recorded and disseminated and her 1 we say we have no documents, 1t means we have no
2 proclivities for engaging in recording of sex 2 documents in our possession, custody, or control.
3 tapes, right? Because she's -- that's relevant. 3 [t seems to be that when he says it, it appears to
4 Well, if it's relevant for Mrs. Clem about what 4 be something other, as in if you can get that
5 he's trying to find out from one of our 5 document from somewhere else, be ita court or
6 codefendants, it's going to be relevant for us to 6 another source, we're not producing 1t. And |
7 find out when he's the one doing the questioning 7 want to be clear in whatever ruling the Court
8 how that's done. And we would ask for some 8 issues that if something s ordered to be produced
9 reasonable amount of leeway on that subject. I'm 9 that it is -- it applies to his possession,
10 sorry that took a little longer to explain than 10 custody, or control, including his attorneys and
11 the others, but that's why. 11 other agents, because that's what the rules
12 THE COURT: All nght. What about the second |12 require.
13 motion {or protective order regarding having the 13 We have no privilege log. Now, [ understand
14 depositions videotaped? 14 his posttion s, I'm not logging the stuff that1s
15 MR. BERLIN: Well, if 1 could -- 1 it would 15 between me and my client after the lawsuit was
16 be all right, Your Honor, before | turn to the -- 16 filed. We did the same thing. And I'm fine with
17 THE COURT: You were continuing. 1thought |17 that. I'm not trying to -- that's a burdensome
18 you were done, 18 task in a lawsuit that's gone on for a year. I'm
19 MR. BERLIN: I'm sorry. Before I turn -- 19 not asking for that burden to be taken. Butin
20 before turnmg to the videotaping of the 20 one of his motions, he claims that certan things
21 depositions, | would like to address the rest of 21 are protected by spousal privilege. That stuffis
22 the topics that are at issue. 22 not logged. And we can't assess whether, n fact,
23 Oh, I'm sorry. Mr. Thomas reminds me that | 23 itis fegiumately protected.
24 can say that this 1s now unscaled and will be 24 He's not produced any documents concerning
25 okay -- we'll try to go back with the court 25 the agreement that 1 provided to Your Honor other
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Page 49 Page 51
1 than that agreement atself. Mr. Clem's lawyers 1 from my comments this morning, but that's not how
2 have asserted that that material s protected by a 2 the process is supposed to work. That's a
3 so-called settlement privilege. If that's the 3 legitimate question in a case where we're talking
4 posttion that Mr. Hogan 1s taking, we should have 4 about whether something 1s private, whether
S that on a log. That's not in the category of 5 something 15 newsworthy. We've got nothing.
6 attorney/client privileged matenals after the 6 And then we've talked a little bit about the
7 lawsuit was filed. 7 two mcorrect statements. One is the -~ the
8 Several of the documents produced reflect 8 question 1s, did this happen in 2006; did this
9 conversations with counsel before the case was 9 happen in 20087 Did you live with the Clems or
10 filed. And, again, we - we went up until the day 10 did you only visit the Clems? We've called that
11 the lawsuit was filed in federal court in October, 11 to their attention in our motion -- in our meet
12 and we would expect that the plaintiff would do 12 and confer. It's two months later. The
13 the same, because that way the Court 1s able to 13 depositions are two weeks away. We have nothing.
14 assess whether the clamm of privilege s 14 In sum, I think betore we move on to the
15 legitimate and not just have to take therr word 15 motion for protective order, I would say that
16 for it. Trust but verify it first. 16 taken in its totality -- and [ don't -- I'm not
17 Now, we have a bunch of allegations where 17 casting aspersion cither to Mr. Hogan or
18 we've not gotten -- we've gotten some documents on |18 Mr. Harder, but taken in their totality, this
19 Friday saying we have no documents, but there are |19 reflects an approach to this case which says, you
20 a number that are stll outstanding, and these 20 know, this 1s a privacy case and, theretore, 1
21 melude things like documents about the privacy 21 object to having to do the - the stuff that has
22 interests you claim were violated, documents 22 to do with discovery so that you can test whether
23 related to Gawker's conduct challenged in the 23 there's a legiimate claim here. And that's not
24 complaint, documents related to Heather Clem's 24 how this process is supposed to work. We would
25 conduct challenged in the complaint, documents in |25 respectfully ask the Court to order them to, you
Page 50 Page 52
1 support or refuting the allegations in the 1 know, provide meaningful discovery on these
2 complaint, communications you had about the 2 depositions.
3 alleged violations of your privacy. We've gotien 3 Let me talk for a moment, if I could, about
4 literally nothing in response to thosc things. 4 the depositions. There are a couple of issucs.
5 And thosc¢ arc some basic questions about the 5 One is, should we limit the plaintiff's deposition
6 allegations of his own complaint. 6 to scven hours? Mr. Cohen and 1 are in agreement
7 We've talked a little bit about the documents 7 that this cannot be done in seven hours. Therc's
8 from prior legal proceedings including sworn 8 a lot of material to cover. I think that that's
9 testimony. He has not responded. He hasn't 9 probably cvident just from the comments that I've
10 supplemented and he hasn't addressed that at all 10 made this moming. And I've tried to spare you
11 in the opposition to our motion to compel. Andwe |11 from a lot of other things that I have questions
12 would respectfully submit that that is -- at a 12 about. It's made longer by the fact that | don't
13 minimum, that's an easy thing (o go 1o one's 13 have a lot of the information that I need to
14 lawyers and say, look, turn this stuff over so 14 actually ask the questions orally rather than
15 that -- and if there's a legitimate objection, 15 being able to say, oh, here's a document that
16 let's deal with it. But we're not at that point. 16 answers my question and 1 don't have any question,
17 We're at a point where we have literally nothing. 17 It is my understanding, and I'm told by my
18 Documents relating to his public writings and 18 estcemed Florida counsel that the -- that it would
19 statements and appearances, as the Court knows, 19 be rare in Florida state court to limit the
20 this is a case about, is this private? Is this 20 deposition of a key player, or party in the case
21 public? If you're talking about this stuff in 21 of the plaintiff, to seven hours, especially when
22 public, as you did in your book, we're entitled to 22 there's multiple defendants who have different
23 know about it. And the argument is, well, youcan |23 1ssucs.
24 scarch the Internet and find the stuff. Well, we 24 The conduct involving the recording of the
25 don't -- we've done some of that, as is obvious 25 video perhaps is different than the conduct of
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disseminating the video. And we don't want to be
artificially limited. And the approach is not
supposed to be, limit it to seven hours and if

Mr. Harder feels like he's being a good guy, he
lets us go on. It's supposed to be the oppositc,
which if we abuse our privilege, he's free to come

Page 55

[ R

a casc that may well end up in front of you for
trial. And if we have a trial, | want to have
videotape footage of the key witnesses'
depositions so if there's, for example, a prior
inconsistent statement I want to impeach them
with, the jury can see not only the cold

7 to the Court and say, look, this has now taken on 7 transcript, but can sce their demeanor when they
8 a life of its own and it shouldn't and you need to 8 were giving the earlier testimony and the later
9 limit it. But we're not at that point, and | 9 testimony. And that's what the rules contemplate.
10 respectfully request that that portion of the 10 The primary concern that Mr. Harder has
11 motion be denied. 11 expressed is that, what happens if Gawker
12 His current wife, Jennifer Bollea, offered a 12 videotapes this? And I want to tell the Court, as
13 declaration in the temporary injunction 13 [ told Mr. Harder in the meet and confer about
14 proceedings in which she spoke about a varicty of |14 this, Gawker is not interested in broadcasting
15 things that are relevant in this case. 1 don't 15 proceedings from this case. There was a lot of -~
16 think it's a reasonable request to ask Mr. Cohen 16 there's already a lot of interesting stuff that's
17 and I to split two hours and call itadavona 17 happened in this case. We haven't put any of it
18 witness who clearly has a lot of information about |18 up on our website. And i's not interested in 1L,
19 the case and lived through this information -- 19 And I am prepared to represent, after checking
20 lived through this experience of the deposition -~ |20 with the client, that they are not going to
21 [ mean, the video being posted and the supposed (21 broadcast or publish any portion of the videotaped
22 emotional distress, the supposed financial 22 deposition of Mr. Hogan, regardless of whether it
23 consequences. We ought to be able to ask those 23 would otherwise be subject to the protective
24 questions. 1 don't know that it would takc a 24 order. And obviously if it is subject to the
25 whole day cven, but I think two hours is an 25 protective order, we clearly intend to abide by
Page 54 Page 56
I artificial limit and [ don't think that the Court i the protective order as we have so far in the
2 should get into the business of prejudging on the 2 casc.
3 testimony and trying to guess that you get this 3 Our witnesses had their depositions taken by
4 many hours and not that many hours. 4 videotape. The chronology is a little bit tough
5 His ex-wife's deposition -- his ex-wife, 5 here, which is we entered into a protective order.
6 Linda, and he and -- Mr. Hogan and Mr. Clemand | 6 We had our -- we sent our deposition notices back
7 Mrs. Clem were all friends. She obviously has 7 and forth. Our witnesses -- they filed a motion
8 information about what was going on at the time in | 8 for protective order which said nothing about
9 this case, and we think we should be able to probe 9 videotaping. Our witnesses were deposed and they
10 that. This isn't intended to be a rehash of the 10 had their -- had their vidcotape -- their
11 divorce. It's intended to be a focused 11 depositions videotaped. And they're people who
12 examination on the issucs in this case. But it 12 are the subject of their own degree of media
13 would be highly unusual, it would seem to me, 13 attention, maybe not as famous as the plaintiff)
14 Your Honor, for a Court to say, here is a witness 14 but they're subject of a fair bit of media
15 who has clearly probative knowledge and say you |15 attention, a number of pieces of which were
16 can't take that person's deposition. In fact, we 16 produced back to us in the discovery process. And
17 got here a little early. We heard in the last 17 then only after that happened did we get a motion
18 case, even though there's a trial coming on 18 for protective order saying, no, [ don't want my
19 Monday, Your Honor said, try and deposc this 19 clicnts to be deposed. And I would respectfully
20 additional wiiness, cven though they identified 20 submit that that's not fair and that we ought to
21 that person at the last minute. 21 be able to take their depositions. And if my
22 And then lastly, just speaking to the 22 client violates what I've just told you, which is
23 videotaping of the depositions, Your Honor, the 23 1o say they're not going to post them, you'll haul
24 Florida rules are clear that we're entitled to 24 us in. You know, there ought to be appropriate
25 take a videotaped deposition. And 1 think this is 25 consequences. But, you know, I could go to them
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Page 57 Page 59
1 and say, if I make this representation to 1 MR. BERLIN: That's right.
2 Judge Campbell, we're going to honor it. And they | 2 THE COURT: You probably don't know some of
3 say, okay, we understand that and, you know, we're | 3 our local folks. But T was thinking of
4 going {o do that. 4 Judge Jim Case, who is a sentor retired judge.
b But I will say parenthetically, they also 5 I'm sure Mr. Cohen and Mr. Turkel know him.
6 said to me, most of our readers are not so 6 So think about -- do you have any response to
7 interested in watching a deposition which -- 7 that off the top of your head? | know I'm just
b because, you know, they had just been through 8 throwing that out, but it seems to me that that
9 them -- which is boring. I mean, most people, you | 9 would be an important --
10 know, think, oh, depositions are exciting because 10 MR. BERLIN: Well, my reaction -- if the
11 they watch TV and, you know, what lawyers dois |11 Court wants to do that, we'll obviously do
12 exciting. Generally it's pretty boring. And 12 whatever the Court would like and we'll, you know,
13 they're not interested -- they took a 30-minute 13 work with the special magistrate to do whatever is
14 tape and cut it down to a minute and 40 scconds to |14 necessary. My hope was that by raising these
15 make it more focused. They're not going 0 take 15 issues in detailed motions, we would have rulings
16 an cight-hour tape or 16-hour tape or however long |16 that --
17 the deposition is and start posting it online. 17 THE COURT: Oh, I plan on giving you some of
18 Nobody is interested in watching that. So they 18 those rulings now to narrow the focus.
19 have no interest in doing that. But they've 19 MR. BERLIN: Let me give you an example in a
20 authorized me to represent to the Court that 20 microcosm. We had a contested motion the last
2] they're not going to do that. 21 time we were before you about whether we could get
22 1 think given that, we ought to be able to 22 a 30-day extension of discovery for our responses,
23 avail oursclves of the rules that allow us to use 23 right?
24 this videotaping for what it's for, which is to 24 THE COURT: Right
25 prepare ourselves for a trial in this case. not -- 25 MR. BERLIN: The Court ruled on that, granted
Page 58 Page 60
1 and climinate from the picture, you know, 1 the motion, and then told the partics, this is how
2 publishing it onlinc. 2 I expect this to go. And we haven't had any more
3 Unless there are any questions about all of 3 problems about deadlines since then. And it would
4 the various things that we've talked about, I'll 4 be my hope that if the Court gives us guidance on
5 sit down. Because some of that was related toour | S these issucs, we might actually be able to work
6 affirmative motion, | probably would like to just 6 out most of them. There might be a few that are
7 reserve a brief amount for rebuttal. 7 left, but I actually think that most of them we
8 THE COURT: Okay. Wc're stopping at noon. | 8 should be able to work out. And then we just --
9 So let me throw this out, becausc I still want to 9 because I'm interested in sort of cutting to the
10 allow him an opportunity, Mr, Harder. And | 10 chase. I'm not -- I'm interested in getting what
11 understand part of the motion to compel. In going |11 I need and not getting what [ don't need. So -~
12 through a lot of this yesterday, it scems to me 12 THE COURT: Yes. But that being said,
13 that there are going to be -- Mr. Harder thinks 13 there's angst in just the preparation of getting
14 it's objectionable, you think it's not 14 here as to who's giving me copices of whatever. So
15 objectionable as -- when you get into the actual 15 don't do that stulf. It's crazy. It's driving me
16 deposition itself. 16 nuts.
17 [t seems to me that the appointment of a 17 MR. BERLIN: Iappreciate that. And I'm
18 special magistrate would be -- for discovery 18 sorTy.
19 purposes would be an efficient tool so that there 19 THE COURT: I understand. It gocs all the
20 was somebody right there at the -~ during these 20 way around. It's just sort of how we got here.
21 depositions to make calls. 1 was trying to think 21 Well, I just throw that sort of thought out.
22 of who would that person be. I think thisisa 22 Okay?
23 unique case that would require a unique person. 23 MR. BERLIN: And if that's the way the Court
24 So the person [ was thinking about -~ and 24 wants 1o go --
25 [ -- you're Mr. Berlin, right? 25 THE COURT: Well, [ plan on giving you
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1 parameters now. That's why I'm reserving some 1 points that Mr. Berlin made, as far as the garden
2 time for me at the end here because I'm gong to 2 variety distress claim, it's discussed in the case
3 give you some parameters. 3 of Olges versus Dougherty, and we cite to that on
4 MR. BERLIN: The only other thing I would 4 page 8 of our first motion for protective order.
S say, Your Honor, 1s that -- with respeet to that 5 That's the case that says, in a garden vaniety
6 1s that we do have these depositions hmed up for 6 emotional distress case where the plamuff s
7 a couple weeks from now. They took a long timeto | 7 simply alleging that the very nature of the
8 schedule. We went through almost 30 days back and | 8 defendant’s conduct would cause any normal person
9 forth just getting the schedules lined up with 9 mental anguish and where the plaintiff is not
10 witnesses, and [ would like to be able to proceed 10 intending Lo put on expert medical testimony as {o
11 with that. If appointing somebody would delay 1 his emotional state, no such discovery is required
12 that, then [ probably would have some concerns 12 or permissible.
13 about that, 13 And so I would just direct the Court's
14 THE COURT: 1don't know what his schedule 14 attention to that case.
15 would be. Okay. Thank you very much. 15 THE COURT: I only say, though, that1f' |
16 Mr. Cohen? 16 agree with you n that regard, you're very limited
17 MR. COHEN: Judge, it may be helpful if 17 when we get to the ultimate trial. There's very
18 Mr. Harder responds. He's more conversant witha |18 himited testimony that the plaintiff has in that
19 lot of these wssues and not commg 1n at the end, 19 regard.
20 if that's okay with Your Honor. 20 MR. HARDER: Tunderstand, Your Honor.
21 THE COURT: Well - but it scems to me that 21 THE COURT: I would anticipate we would be
22 there may be some conflict, because Mr. Harderis |22 spending lots of time in motions in limine and a
23 asking -~ well, Mr. Harder's client, Mr. Bollea, 23 lot of the 1ssuces that Mr. Berlin, Ms. Fugate, and
24 1s asking for stuff from Ms. Clem, which T believe 24 Mr. Thomas are determining on their own would all
25 she’s objecting to. And on the other hand, he 1s 25 seem to be fair game.
Page 62 Page 64
1 objecting to some of the same stuff that they're 1 MR. IHARDER: Fair game meaning what?
2 asking for. Sol sce some -- a bit of an inherent 2 THE COURT: In cross-exanunation.
3 conflict i some of it. 3 MR. HARDER: You mean fair game n terms of
4 MR. COHEN: There are some conflicting 4 medical records?
5 issues, Your Honor. That's patently obvious. But 5 THE COURT: Medical, divorce records, any of
6 I think that if Mr. Harder proceeds, then 1 don't 6 the other aspects of the things that Mr. Berhin
7 think that my response will probably necessitate a 7 brought up would seem to me --
8 long response. 8 MR. HARDER: Okay.
9 THE COURT: Okay. Well, then, I'm going to 9 THE COURT: That's -- we're a ways off from
10 sort of consider this to be your response to the 10 that, but -
1 ultimate motion for protective order that 1 MR. HARDER: Okay. I'mean, I just don't see
12 Mr. Berlin was just domg as well. 12 that because somebody 1s taped against their
13 MR. HARDER: Correct. Just on that last 13 knowledge and against their will and somcebody
14 point regarding Heather Clem, we have not made any | 14 posts that to the Internet that now the plamuff
15 motion to compel as to Heather Clem. | think she 15 has to open up their life.
16 objected to some -- 16 THE COURT: You know, you should sit in any
17 THE COURT: But! think some of my rulings -- |17 day of the week that we're in here in jury trials.
18 Mr. Berlin, let me give this back to you. 18 I understand where you're coming from.
19 Some of my rulings affect Ms. Clem as well as 19 MR.HARDER: I'don't see why anyone would
20 far as like videotaping and links of and whether 20 ever want to seek redress if now suddenly they
21 or not anybody is telling every sex partner 21 have to be violated a second time, a third time,
22 they've ever had, all those kinds of discovery 22 and a fourth, and a fifth time every time they're
23 requests [ think go all the way around. 23 deposed, every time they go on the stand, every
24 MR. COHEN: They do, Your Honor. 24 time they have to open up all their medical
25 MR. HARDER: Just to go over some of the 25 entrics and everything, especially o a company
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Page 65 Page 67

1 that is in the business of posting things to the 1 celebrity sex tape. Some celebrities -- or some

2 Internet where they come across something and 2 sex -- celebrity sex tapes make $10 million,

3 they're like, oh, this 1s a juicy tidbit; let's 3 $15 nullion, $20 million from the tape itself

4 throw that up on the website. 4 because so many people go to a site and plunk down

5 THE COURT: 1 totally understand what you're 5 money and want to watch 1t.

6 saying. But like, for example, Mr. Bollea's 6 What we're saying is, they got the value of

7 divorce proceeding, we have government 1n sunshine | 7 five million plus people who were unique to Gawker

8 here. Unless the judge sealed certam parts of 8 Media, unique viewers, went there, and their --

9 it, that whole file 1s open to public record. 9 their company was enhanced financially because of
10 MR. HARDER: And if they wantto go lookat |10 it and the value that they got is the value of a
11 the file, I'm not trying to stop them from looking 1 celebrity sex tape in which Hulk Hogan 1s the
12 at the file. What I'm trying to stop them from 12 star. So we want the value rather than allowing
13 doing is having us make a photocopy of the file 13 them to have it. It has nothing to do with
14 and everything else that goes along with 1t that 14 whether his career was harmed or not.

15 wasn't part of the public file, because T don't 15 Mr. Berlin went for a while trying to -- 1t

16 see how a divorce proceeding is - 16 sounded like he was saying that Hulk Hogan has
17 THE COURT: Okay. Well, let's just move on 17 been inconsistent in his allegations in this case.
18 because [ think those are ultimately -- some of 18 The only thing -- and T will admit to this -- the

19 those are going to be issues on down the road. 19 only thing that was inconsistent is the 2006

20 But go ahead. 20 versus 2008, When Hulk Hogan first said this

21 MR. HARDER: In terms of damages, Mr. Berlin |21 happened six years ago, [ think that my office

22 talked a lot about -~ it sounds like he thinks 22 took it literally rather than figuratively. 1

23 that now our damages theory is that Hulk Hogan's 23 think when he said it happened six years ago, he
24 carcer was damaged because of the sex tape bemg 24 was meaning it happened many years ago. And so
25 posted and we are seeking damages because of the 125 when we mitially prepared the papers, we made a

Page 66 Page 68

1 harm to his career. That's not what we're 1 nustake and we said, okay, it's 2012, and then we

2 secking. 2 go back six years, so that's 2006, And then in

3 THE COURT: But, see, they don't know. So 3 further talking to him about this, we got down the

4 that's why -- 4 actual timeline based upon other things that were

5 MR. HARDER: Well, I've told him. We hada 5 happening in his life, including his separation.

6 three-hour phone conversation and [ told him that. 6 He did hive with the Clems for a short penod of

7 I said if he happens to have lost a contract or an 7 time, [ think two weeks or two months or somewhere

8 opportunity, then we'll produce that contract or 8 in between there. [ never said that he didn't,

9 opportunity. [ don't know of any. And I've asked 9 But that was part of the timeline. So once we got
10 my client many times. And if Your Honor wants to |10 him down on the timeline, it turns out it happened
1 Just say, okay, you have untl X day to produce 1 to be 1n 2008 rather than 2006. And I apologize,
12 any contracts that you claim were lost, that's 12 but that was an inadvertent error. That doesn't
13 fine. I'm happy to have a deadline, because | 13 mean you open up the Hoodgates to discovery. It
14 don't think we're going to end up producing 14 means we goofed and we unfortunately had our
15 anything because [ don't think that he lost any 15 chient sign something that was under penalty of
16 contracts as a result of what Gawker Media did. 16 perjury that was off by two years. And |
17 We're not seeking damages to his career. | 17 apologize for that. But, again, it docsn't lead
18 think Mr. Berlin said, well, sometimes a 18 to this opening of the floodgates.

19 celebrity's career goes up rather than down 19 In terms of what Mr. Berlin was presenting to

20 because of a celebrity sex tape. Maybe that's the 20 the Court -- and I can talk about the public

21 case. It's not a point that's being made by us in 21 statement. When Bubba Clem was sued, he went on
22 this case. We're not saying that his career went 22 the radio and he told things that weren't true.

23 down or his career went up because of this sex 23 He said Hulk Hogan was in on this. That wasn't

24 tape. What we're saying 1s that there s a 24 truc. And it was, I suppose, the passion of the

25 tremendous amount of commercial value ina 25 moment afler having just been sued and his
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1 reputation was being maligned. And because he's a
2 radio personality, he didn't want people to think

3 that he was running around taping people having

4 sex 1n his bedroom without their knowledge. But

S the truth 1s exactly what Hulk Hogan has said.

1 scarch, Lexis-Nexis has a database. Google has a
2 database. They're a news organization. I assume
3 they know how to get news storics. And we're not
4 hiding anything. It's -- those types of things

5 arc available.

6 And that's why we brought this lawsuit. That's 6 [ think a key point here is that when they're
7 why we're fighting 1t so hard. That's why there 7 asking for discovery, that discovery either has to
8 is so much money being spent. If this was 8 be relevant to what the case is about or it has to
9 something that Hulk didn't care about -- and 9 lcad to -- be rcasonably calculated to lead to
10 Mr. Berlin implied that, that Hulk let this tape 10 admissible evidence. 1 just don't see how the
11 get released -- why would we be doing all this? 1 11 great majority of things that they've moved to
12 mean, that doesn't make any sense at all. 12 compel on are going to lead to admissible
13 And Bubba Clem made an apology. He went 13 evidence. They want everything about his sex
14 public with his statement. He put it in writing 14 life. They want everything about his finances.
15 and he signed it and he read it on the air. And 15 They want everything about a great number of
16 he said, what [ said before was untrue. These are 16 things, cverything about his divorce. Well, 1t
17 the true facts. Hulk Hogan had nothing to dowith |17 has to lead to admissible cvidence. 1don't see
18 this. 18 how any of these things are admissible.
19 In terms of discovery, though, we're happy to 19 In terms of privilege, we haven't donc a
20 give them everything that we have that's not 20 privilege log because 1 don't have any
21 privileged that pertains to this encounter. And 21 privilege -- there are no privileged
22 we've done it. In terms of - there's not a whole 22 communications that I'm aware of -- and I've asked
23 lot. They make it sound like, oh, there's all 23 for them and I've done everything | can to find
24 these documents and we haven't gotten any of them. |24 them -- other than communications that happencd
25 The document that Mr. Berlin handed to the 25 after litigation counsel was retained to fight
Page 70 Page 72
1 Court and to me, last page of 1t 1s page 669. So 1 this case. So -- and Mr. Berlin and have an
2 we've produced at least 669 pages of documents. 2 agreement that we're not going to put every
3 And I think that we produced another hundred pages | 3 communication, because it's endless, on a
4 or so on top of that. So we're talking close to 4 privileged log. 1f what they're asking for is
5 800 pages of documents that we've produced. When | 5 communications between Bubba Clem's counsel and my
6 he first came up, he said that there were 17 6 office regarding the settlement, we'll put those
7 documents that we produced. It was something like | 7 on a privilege log. 1t's already been put on a
8 800 pages. 8 privilege log by Bubba's counsel. I'm happy to do
9 Somebody who is taped against thetr will and 9 it [ wasn't aware that they were seeking that,
10 against their knowledge, they're not going to have 10 but I'm happy to do it if they're seeking it.
11 a lot of documents. I'm surprised that we had as 11 One of the things, documents relating to
12 much as we did. Hulk Hogan doesn't do e-mail. 12 Hulk Hogan's public appearances, well, he's a
13 And so it's not that there was much in the way of 13 public person and he goes out in public. So every
14 e-matl. 14 time he walks down the street or drives somewhere,
15 In terms of communications that he's had, he 15 [ mean, I'm not going to produce documents of
16 went on a -~ he did do some press thimgs, but we 16 every time he goes anywhere, every time he talks
17 don't have any documents about his mierview that 17 to anvone, every time he's interviewed. I mean,
1% he did. But you can get all that from a Google 18 sometimes he's interviewed probably six -- six
19 search 1f you -- and so when we say it's - what's 19 times in a day. Again, we don't keep these
20 the term for it -- mutually available or cqually 20 documents. A lot of this stuff is not reasonably
21 available, we don't keep press stories. 21 calculated to lead to adnussible evidence.
22 Hulk Hogan doesn't. He has a publicist who is a 22 Mr. Berlin said that Jennifer Bollea
23 very, very limited publicist. He does not keep 23 submitted a declaration that said a variety of
24 press stories. No one keeps press stories on our 24 things, a lot of information, and she lived
25 side. If they want press stories, they cando a 25 through this. She had a very short paragraph, and
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1 it said, every time we go out n publie, people -- 1 MR. BERLIN: There's a -- if [ may,
2 I don't know if it said every time -- but when we 2 Your Honor, just briefly. There was a -~
3 go out in public, people come and ask us as a 3 Mr. Harder served discovery on Ms. Clem which she
4 family about this sex tape, and that 1s causing a 4 answered m a somewhat abbreviated fashion. We
5 lot of distress to Mr. Bollea and to the famuly. 5 were of the view 1 reading the Florida rules that
6 That's all she said. T don't see why it takes 6 we would not be in a position to move to compel
7 more than two hours to ask her about that, If 7 based on discovery that had been served by
& they're going 1o ask her about every single 8 somebody else. So we served the same discovery
9 instance that happened, I don't know that she can 9 and added a few document requests on top of that,
10 remember two hours’ worth. But [ think there 10 but most of 1t's the same discovery. We haven't
11 should be a reasonable hmitation. 1 gotten response to that. So we're not able to -~
12 And, Your Honor, 1 think your idea about a 12 we could have just sent an order to Your Honor
13 special magistrate is a good one. [ think that 1t 13 saying there's no response and issue an order
14 would be good to have somebody who's there who can | 14 without notice, but Mr. Cohen said he was working
15 be the referee and to say this is fair game and 15 on this. So we figured we would cue that up for
16 this 1s out of bounds. 16 today. We still don't have answers, and Mr. Cohen
17 As far as the videotaping of the depositions, 17 and I spoke about that yesterday. Andl
18 we did videotape their depositions, but we're not 18 understand that he's in the process of putting
19 a media company. It wasn't until Bubba Clem filed 19 together more forthcoming answers 1o that
20 a motion for protective order asking that his 20 discovery.
21 videotape -- his deposition not be videotaped that 21 THE COURT: Is her deposition also scheduled
22 that's when I came up with the 1dea -- not my own 22 for November 11th?
23 thought, though -- that that's a good idea for 23 MR. BERLIN; That week. It's the 13th of
24 Hulk Hogan. And the reason that was put into that 24 that week.
25 motion -- again, by Bubba Clem’s counsel -- 18 25 THE COURT: Same time frame.
Page 74 Page 76
1 that they're a media organization and they publish 1 MR. BERLIN: Same time frame, yes,
2 celebrity gossip and this is something that they 2 Your Honor.
3 would want to and be inclined to post. It just 3 THE COURT: Thank you, Mr. Berlin.
4 makes sense for all of the Bollea witnesses that 4 Mr. Cohen?
5 their depositions should not be videotaped. And 5 MR. COHEN: Thank you very much, Your Honor.
6 if they are videotaped, then the videotape should 6 Let me just share with you the posture of this
7 be kept with the Court and not distributed out, 7 case as | see it.
¥ because [ can just imagine what's going to happen. | 8 We have been sued by Mr. Bollea. We have
9 And [ know Mr. Berlin made a representation, but i | 9 filed a motion to dismiss about a year ago, [
10 don't -- it would really surprise me if excerpts 10 think, which we believe to be a very tenable
1 of the deposition didn't end up on the Internet. 1 motion. And for whatever reason, Mr. Bollea has
12 It wouldn't surprise me if that were to happen. 12 not set it for hearing. And perhaps we probably
13 The only sure fire way of ensuring that it doesn't 13 should have since that didn't occur. Usually once
14 end up on the Internet is that the depositions not 14 that motion to dismiss is filed, usually the
15 be videotaped. 15 defendant would want to get rid of it and move on
16 And I've Jost my train of thought. Butif 16 with the case, but they haven't done that and we
17 you have any questions, Your Honor, I'm happy to |17 haven't addressed it perhaps to set the motion and
18 answer them, 18 get it heard. We probably should have, but we
19 THE COURT: Thank you, 19 didn't.
20 Mr. Cohen, do you have anything to add at 20 In the meantime, the litigation has been
21 this point? Mr. Cohen, let me ask you, is there 21 going on primarily between the plaintiff,
22 in this stack of stuff a motion -- I think it was 22 Mr. Bollea, and the defendant, Gawker. And I've
23 a motion of Mr. Berlin. 1 think there's a motion 23 really taken a back scat in this litigation. It's
24 to compel Ms. Clem of something in here. 24 been very aggressive. It's been very
25 MR. COHEN: Right 25 confrontational. Frankly, I didn't think that it
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1 was necessary for me to become wvolved mit. We | | We're willing to answer any of the -- any of the
2 don't have the resources that either one of those 2 interrogatories that invelve the case, the facts
3 people do, and we just decided we were going to 3 of the case that they're asking about here.
4 sit back, see what happened, and then when it came | 4 Whether -- who she had sex with previously and who
S tume to really get serious about this matter, that 5 knew about 1t and who -- whether 1t was recorded
6 she was going to be in the case, then we would do 6 and all these other documents, I -- 1 think that
7 what we had to do. 7 her night to privacy certainly outweighs any
8 The fact of the matter 1s that as recently as 8 probative value that those -- that those tapes --
9 two weeks ago, | spent a great deal of time 9 that those answers may have.
10 talking with Gawker's counsel about resolving the 110 So what I intend to do 1s T intend to go
11 case. It was conditional on Mr. Bollea agreeing 11 ahead and give them all the information involving
12 to 1t and letting us out of the case. Mr. Bollea 12 the actual interrogatories dealing with the case
13 did not do that. So those discussions fell short. 13 that they're asking about. [intend to file
14 And I didn't respond to these interrogatories, 14 whatever I need to file to stop us from having to
15 frankly and honestly, because [ felt that the 15 releasc all of those issues with people - the
16 original responses to Mr. Bollea were really -- 16 identity of people that were involved in a prior
17 were really pretty typical of what you see 17 sexual relationship that she's had with people at
18 unfortunately day in and day out in these 18 the request of her then husband. And I'll file
19 proceedings when you're talking about them being |19 whatever we have to file if they want to push
20 unduly burdensome and delay and all these -- all 20 that. If they're going to go into those types of
21 these obstructionist type of responses. And | 21 questions at the deposition, then we're going to
22 decided that if we got out of the case that there 22 object to it. And then I guess we'll have to deal
23 wasn't any reason to put the kind of nformation 23 with 1t at that time or another day.
24 that they were requesting in the public record. 24 The deposition of Mr. Clem, Bubba The Love
25 And I was hoping not 1o have to put that m a 25 Sponge Clem, | intend to take his deposition
Page 78 Page 80
I public record because of the fact it involved 1 probably for a couple days. I'm not so concerncd
2 very, very private matters to Ms. Clem involving 2 about Mr. Bollea, but I would certainly object to
3 her prior sexual relationships at the behest of 3 any -- any restriction of the time or hours that
4 her husband then. And it involved a lot of other 4 we have to take depositions. The interest of
5 people whose lives could be ruined by putting 5 the -- the interest of these two parties,
6 those names in a public record. And I really -- 6 Mr. Bollea and Gawker, arc totally -- not totally,
7 and I told this to Mr. Berlin when we talked about | 7 but to some extent different than the issues
8 it, that I really didn't want to have to do that. 8 have with Mr. Clem, and I expect to spend a lot of
9 And [ told him that we would -- if we could seutle 9 time with Mr. Clem.
10 this case -- and we were pretty close to getting 10 The dilemma that 1 have to deal with that |
I that done, but we couldn't get it done because - i1 haven't fully thought through, to be quite candid
12 because Mr. Bollea's counsel had to go along with |12 with the Court, is | know I can't have my cake and
13 it, and they did not. So that was about two weeks |13 eat it, 1o. If the Court is going to compel us
14 ago. 14 to get into prior sexual conduct with third
15 So it came down to -~ I know that the 15 persons other than Mr. Bollea, then I'm going (o
16 depositions are sct in a couple weeks. Ipromised |16 be required to -- I'm going to spend a lot of time
17 Mr. Berlin that this -~ putting this off 1o -- for 17 with Mr, -- with Mr. Clem. If that's not the
18 the reasons that I've just stated, 1 did not think 18 casc, then I don't need to spend as much time with
19 it was fair to put him in a position of prejudice 19 him as I -- as I perhaps would otherwisc.
20 because he's certainly entitled 1o information. 20 THE COURT: Well, let me ask, is Mr. -- 1 was
21 And the fact that I may have had a good reason for (21 looking for a letter that I think that Mr. Thomas
22 not responding didn't game-save the fact that he 22 sent mc.
23 was entitled to the responses that he asked for. 23 Who all's depositions are coming up on the
24 Where we are now, Your Honor, is that we do 24 11th?
25 not believe that -- well, let me put it this way. 25 MR. COHEN: Bubba The Love Sponge 1
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1 understand is scheduled. 1 blood that developed as a result of that and he
2 THE COURT: He is scheduled? 2 disqualified himself in that case -- all my cases.
3 MR. COHEN: I'm sorry. He is scheduled. 1 3 And I would be concerned about his ability to be
4 understand that his attorney has advised all 4 objective in rulings. 1 would ask the Court
5 counsel that he's not going to be made available 5 because of that, I think it would be unfair to my
6 because Mr. Diaco, who 1s his counsel, 1s in 6 client to be subjected to that sort of concern.
7 another trial. [ don't know whether that's 7 THE COURT: Well, I will say this, though.
8 changed. T haven't been keeping up with these 8 MR. COHEN: But if you had the ultimate say
9 vociferous e-mails that have been going back and 9 so -- in other words, if he gave some ruling and
10 forth. 10 if we didn't -- if he said, for example, that she
11 MR. BERLIN: That's in part right, 11 had to answer that question and | said she's not
12 Your Honor., 12 going to answer that question and if we certify
13 THE COURT: It's plamtff, Mrs. Clem -~ or | 13 that to Your Honor, then as long as | know
14 guess they're divorced now -- and -~ 14 Your Honor would be making rulings, then -~ then
15 MR. BERLIN: Mr. Clem and Jennifer Bollea. 15 i's moot. But if I'm going to be bound by his
16 Mr. Clem is -- 16 rulings just like if he were a judge in these
17 THE COURT: Linda Bollea? 17 circumstances, I would not permit him to be the
18 MR. BERLIN: Yeah. Mr. Clem was - Mr. Clem |18 judge in the case if I could help it.
19 is - his counsel was unavailable due to trial 19 THE COURT: Well, let me say this.
20 today, but he's not in trial the 11th, which 1s 20 Mr. Turkel, did you want 1o say something
21 when the deposition was noticed and subpocenaced 21 before I go off on one of my tangents?
22 for. And we have told him for about two months 22 MR. TURKEL: Judge, just because 1 caucused
23 now that if he proposes another date that's 23 with Mr. Cohen, I understand Mr, Cohen's position
24 agrecable to the other counsel, we would release 24 completely.
25 him. But he has not done that. So we would 25 My concern would be this. 1 think the bulk
Page 82 Page 84
1 actually plan on procceding on that date unless 1 of where a magistrate is really going to be
2 the Court tells us something different. 2 mvolved 1s going to be as 1t affects us and
3 THE COURT: Well, I think, though, a lot of 3 Gawker. And i that respeet, T think Judge Case
4 my rulings -- and let me just say this, because | 4 could be somewhat uniquely outfitted just because
5 think you're spending some time trying to 5 he's -- he's always been in my opinion very
6 anticipate what my rulings are. 1 would rather 6 strong-willed and can handle the personalities.
7 spend the last -- our last minutes or so -- let me 7 But I understand Mr. Cohen's position.
8 give you some of my rulings, and | think they 8 MR. COHEN: [ have no problem with that,
9 would apply to Mrs. Clem. And I don't really see 9 Judge. I think Mr. Turkel 1s right. But when it
10 anything here pertaining actually to Mr. Clem. So 10 comes time for me taking Mr. Clem's deposition or
1 i we get to that point in time, then we'll deal 1 my client’s deposition being taken and they're
12 with it at that point. 12 starting to try to go mto a lot of this
13 MR. COHEN: I would like to just mention one 13 foolishness that they've been talking about today,
14 thing, Your Honor. 14 then that's not going to happen.
15 THE COURT: Okay. 15 THE COURT: Well, let me say this. We get
16 MR. COHEN: 1don't know what your ruling 16 motions to disqualify just about every week, and |
17 would be as [ar as this special magistrate. And 1 17 am so beyond being fed up with some of the stuff
18 don't mean to be disrespectiul. I8 because some of the motions to disqualify say I'm
19 THE COURT: Go ahead. 19 sleeping with somebody else’s wife, I mean, just
20 MR. COHEN: When Judge Case was on the beneh, |20 80 -
21 I had an occasion to disqualify him based on the 21 MR. COHEN: Whose wife?
22 fact that he didn't disclose that his wife was a 22 THE COURT: Somecbody else's wite. My husband
23 lobbyist for Florida Power trying to get nd of 23 would be shocked to hear about it. Soitis 1
24 punitive damages after he kept denying my motion 24 think when somebody files a motion to disqualify,
25 for punitive damages. And | -- there was some bad 25 there 1s a high burden to say the truth. The
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1 judge is not allowed to comment on the truth or i bites at the apple and it gets to be ridiculous.
2 the untruth of it. So I think when a lawyer 2 MR. COHEN: Tunderstand, Your Honor.
3 certifies his name there that they have a burden 3 THE COURT: Thank you.
4 to determine that the allegations are actually 4 So if there was some kind of problem,  would
5 true, not something that happens in a hearing. s not want this case to be side ratled into some
6 Oh, my gosh, she yelled at me or whatever. You 6 other issuc. Recently a judge sent me a message,
7 know, that's -- or she ruled against me, somcething 7 not from here, that somebody had made some comment
8 like that. That's all fair game. But when they 8 that [ was -- on these motions to disqualify --
9 start putting things in there that arc just flat 9 don't know if I've forgotten who they were or that
10 out wrong, it just throws me over the edge to the 10 [ was forgiving or some -- [ was nice 1o people
11 point that I've asked ABOTA 1o pleasc look at 1 when they came back. Sometimes maybe that is too
12 changing the rules on some of that because some of |12 much the point. Butit's just --
13 the stuff that goes in these motions to disqualify 13 MR. COHEN: Well, Judge --
14 is just disgusting. 14 THE COURT: I'm sure Judge Case, I would
15 So that being said, Janice Case was not a 15 nnagine, has probably forgotien all about that.
16 lobbyist for Florida Power. My husband was the 16 MR. COHEN: If'I knew your husband was
17 vice president of Florida Power, and it was only 17 affiliated with Florida Power, 1 can assure you |
18 his department that had anything to do with public |18 would have never brought that subject up.
19 affairs and the governmental agencies. 19 THE COURT: He retired many years ago. He
20 Janice Case was an officer for the company. And |20 retired eleven years ago.
21 0, yes, that -- but she was not a certified 21 MR. COHEN: It just shows if you don't do
22 lobbyist. So things were going into the paper - 22 your homewaork about the judge --
23 into these motions. I don't know anything about 23 THE COURT: When we were coming in and | was
24 that. Ireally don't want to go down that rabbit 24 unlocking the door, you said, oh, are you the
25 trail. But | have found that Judge Case, I think 25 judge? 1 didn't even know. So that's all right.
Page 86 Page 88
1 would be uniquely suited 1n this. Some of our 1 MR. COHEN: Well, Judge, you were in the
2 other, quite frankly, cither retired or more 2 distance when you were going to the bathroom in
3 senior judges would not want to be spending thewr 3 that speech | gave. 1didn't - I think that's
4 time on this case. They would choose a different 4 the only thing I saw was your back.
5 type of a case than this particular one. I think 5 THE COURT: Oh, that was the Bar mecting that
6 that Judge Case would be a good person to, as 6 you're talking about when you were the speaker.
7 Mr, Turkel put it, handle the personalities and 7 MR. COHEN: Right. You walked out on me and
8 handle the subject matter in the legal, dignified 8 I thought you were going to the bathroom, and 1
9 way that it should be handled. Because in these 9 satd, wait a minute.
10 types of cases, they actually make law that the 10 THE COURT: I was gomg back to court.
1 rest of us then have to hive with later on down 11 MR. COHEN: Anyway, Judge, 1 don't have
12 the road. So you want to make sure that it s 12 anything clse.
13 properly preserved, that the ruling, that 13 THE COURT: Anything else briefly?
14 cverything -- we have a good transceript for 14 Otherwise I'm prepared to give some
15 things. And any time a special magistrate 1s 15 parameters.
16 appointed, they're appointed subject 1o the 16 MR. BERLIN: Very briefly.
17 rulings of the Court. 17 I just wanted to say with respect to
1% So [ think that responds to your thing. But 1% Judge Case, Your Honor, I'm at somewhat of a
19 I will tell you this. In other cases that ['ve 19 disadvantage because I'm not from these parts. So
20 appointed a number of different special 20 I'm a hittle bit hesitant to agree, including now
21 magistrates, if there's a lot of time spent with a 21 that I have an understanding how that would work.
22 special magistrate, [ don't intend to be 22 So if the Court s inclined to do that, T would
23 second-guessing them and have whole days worth of |23 like to do a little bit of homework and then just
24 hearings to go through some of that other stuff. 24 get back to you.
25 So that truly 1s a waste because it's like two 25 THE COURT: The only thing 1s, November 11th
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1 is your deposition.

2 MR. BERLIN: 1can do it quickly.

3 THE COURT: And I don't know what his
4 schedule is. And if his schedule is something
5 that would delay it, then we can address that

let's say five-hour time frame.

MR. HARDER: Half day?

THE COURT: If I say half day, somc pcople
may think that's 9:00 to 12:00.

MR. HARDER: [ understand, but -~

6 differently. 6 THE COURT: That's why I'm saying five.

7 MR. BERLIN: Right. 7 MR. HARDER: You said half hour.

b The only other thing 1 wanted to say was just 8 THE COURT: Oh, okay. I'm sorry. I'm sorry.

9 to correct one legal point that Mr. Harder made. 9 Five hours. So no morc than five hours, The same
10 I think that what 1 said about the facts of the 10 with Linda Bollea: it should be no more than five
11 case and the need for the different things is -- 11 hours without either agreement of the partics or
12 and the need to be able to defend ourselves - 12 further Court order.
13 there are things I could say, but I won't -- but 13 The deposition of Heather Clem, no one has
14 the Olges case which talks about emotional 14 rcally addressed has aspect of it. Perhaps when 1
15 distress, in that case, the plaintiff had 15 sort of narrow some of the scope, that may be an
16 withdrawn all claims for emotional distress. And |16 aspect. So why don't we just get the -- if
17 the case says, once Mr. Olges abandoned his 17 there's an issuc pertaining to Heather Clem, then
18 original efforts to recover damages for mental 18 'l address that.
19 anguish. emotional distress, and other emotional 19 For purposcs of the deposition, interrogatory
20 damages, then his mental condition ceased to be in (20 responses, requests for production, and any other
2] controversy. 21 kind of discovery, the medical records of
22 That's not this casc. And so I would 22 Mr. Bollca, the plaintiff's objection is
23 respectfully submit that that was, you know, nota |23 sustained,
24 proper recitation of what the case holds. And 1 24 For purposcs of financial records of the
25 just wanted to be clear on the record about that, 25 plaintiff, tax returns, whoever -- the names of
Page 90 Page 92

1 THE COURT; Okay. Thank you. Allright. So | 1 the people that prepare his taxes, any of those,

2 since we have mostly treated these by topics, I'm 2 the plamuif's objection is sustained.

3 just going to give the topic and then my ruling as 3 Letme back up. As far as the medical

4 to the topic as opposed to going down motion by 4 records, that includes the names of all of

5 motion. I'll let you all figure how 1s the best 5 Mr. Bollea's physicians.

6 way to prepare the orders on this. 6 The divorce proceeding, information regarding

7 The depositions of the plaintiff, Jennifer 7 the divorce proceeding, as far as Mr. Bollea, the

8 Bollea, and Linda Bollea will be permitted to be 8 plaintift's objections are sustained.

9 videotaped, which is then denying the primary or 9 As it pertains to Mr. Bollea, or for that
10 the first request of the second plaintiff's motion 10 matter, Ms. Clem's sex life, the questions that
11 for protective order; however, granting the 11 the Court would determine to be relevant are only
12 alternative, which is they would be videotaped 12 as 1t relates to the sexual relations between
13 under seal, not to be disseminated to anyone other 13 Mr. Bollea and Ms. Clem for the time frame 2002 to
14 than the attorneys representing these spectfic 14 the present, which was the time frame related |
15 parties without further order of the Court. And [ believe i the request, 2002 to the present, but
16 there's to be no further dissemination beyond the 16 the other additional -- for example, interrogatory
17 attorneys representing the parties specifically in 17 No. 4, inlerrogatory No. 5, No. 6, No. 7, No. §,
18 this case without further order of the Court. I8 No. 9, the objections by the plaintiff are being
19 The deposttion of the plainuft, Mr. Bollea, 19 sustamed. So questions pertaining to like, for
20 will be permitted to take place over two days. 20 example, interrogatory No. 10, idenufy any and
21 Any further time frame than the two days would 21 all times you discussed having sexual relations
22 need to have Court approval or at the agreement of {22 with Heather Clem and her husband, Todd Alan Clem,
23 partics. 23 during the relevant time period stating for cach
24 The deposition of Jennifer Bollea will be 24 time the date, approximate time, location, and
25 permitted to take place over a one half hour -- or 25 substantive discussion, the objections would be
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| overruled. Plaintiff's objections would be 1 well. There 1s an interrogatory -- [ think
2 overruled. So as it pertains to the three - and 2 No. 12, but I may be mis-recalling that -- that
3 I guess we really need to include Mr. Clem in that | 3 asked for the plamtdY to set forth his theories
4 aspect -- those three parties are {air game for 4 of damages. We have no sort of meaningful answer
5 questions as it pertains to cach other. 5 1o that. It would scem to me that the first step
6 Is that pretty clear? [ think that pretty 6 in going down the road that Your Honor just
7 much gives guidance as to all the different 7 outlined would be to do that.
8 interrogatorics globally as to the sex life aspect 8 THE COURT: I think that's a good idea.
9 ofit. 9 MR. BERLIN: Then we can bring the motion
10 Do you think so, Mr. Berlin? 10 that you just described so that we're all on the
11 MR. BERLIN: If I may ask just a clarifying 11 same page and we won't have these problems.
12 question. In the questioning you had an exchange |12 THE COURT: 1 think you're right. In
13 with Mr. Harder about, if we're going to limit 13 interrogatory No. 12, it says, identify any and
14 proof on emotional distress and we're going to 14 all damages purportedly suffered by you as a
15 limit proof on economic damages, which | 15 result of alleged actions by the Gawker defendant
16 understand your ruling to do, then there would be |16 and then explam with particularity the basis for
17 limits on proof at trial. | wanted to -- in an 17 your calculation of such alleged damages. So I'm
18 cffort not to run afoul of the Court's ruling and 18 thinking that --
19 to understand how we should prepare our case, I |19 MR. HARDER: We gave them a supplemental
20 want to understand what the appropriate -~ you 20 response to that.
21 know, what that would look like at trial so that 21 THE COURT: You did?
22 we can prepare and get the information we need, |22 MR. BERLIN: Idon't believe there's any
23 but not overstep the bounds of the Court's ruling. |23 supplemental response to that, Your Honor, We got
24 THE COURT: 1think somc of that is going to |24 a supplemental response to document requests. We
25 have to come up later on and maybe even more 25 have no supplemental response to that.
Page 94 Page 96
1 specific, because you mentioned a number of things | 1 MR. HARDER: I'may be mistaken.
2 today that I think would be fair game for you to 2 THE COURT: Mr. Harder will look at . 1f
3 know, especially for purposes of tnal. But -- 3 he can give that to you let's say prior to
4 and I guess maybe, Mr. Harder, you made the offer | 4 November 11th or whenever the deposition is
5 to give you a deadline for any contracts or 5 scheduled, that would be helpful. Is his
6 cvents. It seems as though today m your oral 6 scheduled on the 11th?
7 presentation, you have significantly eliminated a 7 MR. BERLIN: 1 believe he's the 12th,
8 number of theories of damages. So with that being | 8 Your Honor.
9 said, that then sort of eliminates a lot of the 9 THE COURT: Okay. So perhaps you could give
10 arcas of inquiry on the -- for the defense. So 10 that response by the 8th, which is the Friday
1 I'm thinking that maybe comes about lateron m a 1 before.
12 motion for limine. They don't give you any of the 112 MR. HARDER: Twill.
13 mformation, so therefore, they're not allowed to 13 THE COURT: Okay. Anything else that I can
14 now bring it up during trial. But, on the other 14 give clarification on?
15 hand, if Mr. Bollea 1s saying, I was under severe 15 MR. COHEN: Yes, Your Honor. The deposition
16 stress because of this, and, Mr. Berlin, you find 16 of Mr. Clem, is it my understanding that he's not
17 out, well, yeah, he was under stress because he 17 going to show up on the 1th or s he -
1% was also going through a divorce and some of these |18 MR. BERLIN: 1is lawyer is saying he's not
19 other areas, [ think I would rather see those more 19 available, but we have for two months asked fora
20 accurately framed in a motion that I could 20 different day and said, look, we'll release you on
21 specifically rule on prior to a trial. 21 that day if you give us a different day. We
22 Doces that make sense? 22 haven't. T 'would ask the Court to authorize us to
23 MR. BERLIN: I think 1t makes a lot of sense, 23 proceed because we have counsel coming in from all
24 Your Honor. And perhaps it's impheit in the 24 over the country.
25 Court's ruling, but I want to clanfy this as 25 THE COURT: It scems to me like 1t's
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1 proceeding. If there's some problem or he doesn't { and --
2 show up, then somebody will file something and let 2 MR. COHEN: Judge, I have a deposition at one
3 me know and I can hear it at that point in time. 3 o'clock in the other case that we were here on
4 Nobody 1s hear asking for me to hinut his 4 this morning, in Tampa.
5 deposition. 5 THE COURT: We'll see you later. Thank you,
6 I will say that I think that the testimony -- 6 Mr. Cohen.
7 or the questions, the sex life questions, I'm 7 (Mr. Cohen exited the courtroom.)
& including him in the group of everybody with the 8 THE COURT: How about, look at -- what about
9 others. 9 Thanksgiving week? Is that problematic? 1 have a
10 MR. COHEN: Well, Your Hoenor, I may mtend to {10 hard time giving that week away, but if it's
11 ask him -- because what my concern 1s in this 11 problematic, those are three good days that 1
12 trial, right now we have not filed a cross claim 12 generally have some time. Other than that, we're
13 against Gawker. So that really 1s a mootissuce at 13 looking for large blocks of time, and I want you
14 the present, but it's likely not to stay moot if 14 to get through the depositions first.
15 we stay 1n this case. And so at trial, one of the 15 MR. HARDER: Is Thanksgiving the 28th?
16 things that I'm going to have to deal with 1s 16 THE COURT: Yes. Or 'm going to be here all
17 going to be why this woman would engage m this 17 day December 23rd, 24th, 26th, and 27th. I'm duty
18 sexual conduct with Mr. Bollea just at the urging 18 judge.
19 of her husband. And there's a lot of dynamics 19 MR. BERLIN: I'm sorry for Your Honor.
20 that go into that that I'm going to have to deal 20 MR. THOMAS: lLucky drawmg.
21 with. And they're going to deal with overa 21 THE COURT: So I'll be here all that week,
22 period of time sexual conduct dealing with third 22 too, except for Wednesday.
23 persons, although they won't have to be named. 23 MR. TURKEL: Judge, the only thing perhaps
24 That's why I indicated to the Court that I was 24 stranger than that 1s Judge Dubensky down
25 going to be taking a while with Bubba dependingon 125 Manatee set me on a trial docket January 2nd
Page 98 Page 100
1 his attitude. If he plays games and answers the 1 sua sponte. So I'll be getting ready for trial
2 questions correctly, then we may not take as much | 2 that week.
3 time, but if he's doing the dance with me, thenwe | 3 THE COURT: Otherwise, look at like January
4 may -- [ expect we're going to be a while. | 4 15th. I have all day. January 17th.
5 think that first day, even if he shows up, I think 5 MR. TURKEL: I'm good on the Thanksgiving
6 they're going to be with him probably the entire 6 week.
7 day and we'll have to reset his deposition for 7 MR. BERLIN: Maybe -
8 another day. 8 MR. HARDER: Is it Tuesday of Thanksgiving
9 THE COURT: It scems to me that it may be 9 week?
10 premature at this point in time since there isn't 10 THE COURT: It used to be really hard to get
11 a counterclaim. So I don't know that the rulings |11 on my calendar, but 1 just lost about 2,000 cases
12 could be narrow cnough for that. And if there 12 in foreclosure that went to a specific division
13 needs to be a separate deposition once a 13 set up. So it's really much casier to get onmy
14 counterclaim is filed, then we'll deal with that 14 calendar now.
15 at that point in time. 15 MR. BERLIN: Congratulations.
16 MR. COHEN: Thank you, Judge. 16 MR. TURKEL: Is that Judge Minkoft?
17 THE COURT: Thank you. 17 THE COURT: Yes. So his division in
18 Anything clse. I8 Clearwater is ultimately collapsing at the end of
19 MR. BERLIN: Irealize our ime has runout. |19 the year.
20 We had a couple other motions noticed. 20 MR. TURKEL: So he's in there until December?
21 THE COURT: 1 think we have to reschedule |21 We were talking about that after our hearing
22 that. 22 yesterday.
23 MR. BERLIN: 1was going to ask while we're |23 THE COURT: He's here until further order of
24 all here if we might schedule that. If you prefer (24 the Court.
25 not to do that, we can certainly work it out 25 MR. TURKEL: So that division has or hasn't
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1 opened yet? 1 Some of them are involving the substance of the

2 THE COURT: It started i September. 2 case, and we actually thought it might promote

3 MR. TURKEL: So his previous cases are being 3 judicial economy to bring those on for a hearing

4 heard by? 4 afler the appeal 1s heard that's pending i the

5 THE COURT: Judge Jirotka until the end of 5 DCA on the temporary injunction and decided. One

6 the year. Then thosce -- his cases are going to 6 of those 13 a jurisdictional motion about the

7 the other division. 7 parent of Gawker Media. That can actually be

8 MR. TURKEL: That's what Judge Schaefer told | 8 heard even before the DCA rules.

9 me. | thought they decided to do that, then 9 THE COURT: Okay.

10 changed their mind. 10 MR. BERLIN: And [ can attach - il'it's

11 MR. BERLIN: Your Honor, we were just talking |11 limited to that, I actually think we'll only need
12 amongst ourselves while you were talking to Mr. 12 a couple of hours, not a whole day.

13 Turkel. Would Monday the 25th in the afternoon be |13 THE COURT: Okay. I was sort of thinking --
14 possible? 14 histening to the argument today, I was thinking
15 THE COURT: 1 have a half day nonjury trial 15 maybe not, but a motion to bifurcate the

16 starting at 1:30. [ have a suspicion that that's 16 mjunction versus the damages, [ wasn't sure if
17 probably going to go away, but right now 1t's 17 that would be -- before today, I was thinking that
18 still there. 18 would be helpful. After today and hearing more
19 MR. THOMAS: Could we tentatively schedule |19 about some of the different damages, T thought
20 i, Your Honor? 20 maybe it wouldn't be, but I throw 1t out there in
21 THE COURT: It's just -~ how are we going to 21 case you all think it would be.

22 find out if i's going away or not going away? 22 MR. BERLIN: Well, we have also -- at

23 That becomes a little problematic. The afternoon 23 Your Honor's suggestion, if the damages are

24 of the 26th, T have a class action all that 24 himited, we might try to bring on the motion in
25 afternoon. 25 limine that Your Honor alluded to just so that we
Page 102 Page 104

1 MR. BERLIN: Could we do Monday morming 1 have clear gmidance and we're not coming, like the

2 wstead? 2 case you had this morning, where Friday before

3 THE COURT: Certainly. You can do Monday -- | 3 trial, there's some motion m limine that would

4 have all of Monday morning, and then if 1:30 goes 4 affect discovery and depositions. So we're trying

5 away, then we'll do the afternoon. 5 to tee this up carly.

6 MR. BERLIN: It would actually be 6 THE COURT: Who is going to try to prepare

7 substantially better for the counsel who are 7 the order from today?

8 traveling if the thing goes away in the afternoon 8 MR. HARDER: I would be happy to.

9 for us to have the afternoon, but if not, we can 9 THIE COURT: Great. All right. So share them
10 do the morning. 10 between Mr. Harder and Mr. Berlin and then send
1 THE COURT: Well, let's go ahead and schedule |11 them on to me. Don't file them through the
12 itand notice 1t for -- you can come m the night 12 E-Portal, though, because 'll never see them.

13 before, Sunday night. 13 Just send them to me.

14 MR. BERLIN: We'll either come 1 Sunday 14 MR. HARDER: Your Honor, I just had onc

15 night or potentially Monday morming if it's the 15 question about the five hours to depose Jennifer
16 afternoon. 16 Bollea and Linda Bollea. In my experience, a half
17 THE COURT: Okay. I'm going 1o say let's 17 day is typically three and a half hours of

18 start at 9:30 on 11725, I'm going to say half 18 testimony and seven hours 1s a full day. So five
19 day, but need full day if -- we'll do the motions 19 hours would be pretty close to a full day. 1

20 to dismiss -- those motions to dismiss on that 20 would just ask if they could be limited to three

21 day. What else? 21 and a half.

22 MR. HARDER: We have a motion to compel. 22 THE COURT: Uh-huh.

23 MR. BERLIN: We have a motion to dismiss -- 23 MR. HARDER: Okay.

24 we actually have several motions 1o dismiss, 24 THE COURT: Only -- you have two defendants
25 Your Honor, that have been filed at various times. 25 on there, and knowing Mr. Cohen, he can take up
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1 all five hours. So he's going (o have to share ! REPORTER'S CERTIFICATE
. . 2
2 some with Mr. B?rlm. ! . 3 STATE OF FLORIDA :
3 MR. BERLIN: That's Wh}r’ we noticed thcm, SO 4 COUNTY OF HILLSBOROUGIH
4 we can go first, Your Honor. 5
5 THE COURT: Allright. Thank you all ver 6
6 | ou & Y Y L. Susan C. Riesdorph, RPR, CRR certify that [
) muci. . . 7 was authorized to and did stenographically report the
7 We're back on the record for just one minute. foregoing proceedings and that the transcript is a true
8 So I would -- I did not mention the special 8  and complete record of my stenographic notes.
s . IS g ~ s $3
9 magistrate. I do think that at the depositions 9 [ further certify that | am not a relative,
. . employee, attorney, or counsel of any of the parties,
10 themselves, a lot of issues are going to come up. 10 noram [ a relative or employee of any of the parties’
11 Generally my policy is to try to get me on the attorney or counsel connected with the action, nor am |
12 phone and just see where my cases are, although 1 ﬁngnciall}f interested in the outcome of the foregoing
. . . tion.
13 during that particular time, 1 for surc am not 12 acien
14 going to be available. I'm out of the state at Dated this 31st day of October, 2013, IN THE
. . A DN . FLORIDA.
16 I'm going to say I'm going .to appoint .Iudgc Jim 14
17 Case. If you all get with him -- and I'll give 15
18 you his contact information. 1f you all get with 16
N . . . NTIS - 104 3 N NN
19 him and find out if he's not going to be available :; Susan C. Riesdorph, RPR, CRR. CLSI
20 during those time frames, then I can put in 19
21 somebody else’s name, but -- I appreciate 20
22 Mr. Cohen's concern, but I don't think it's going %é
23 to be an issuc for him. 23
24 MR. BERLIN: Just one housckeeping thing, 24
25 Your Honor. 1 assume it's okay 10 go back with 25
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I the court reporter and adjust the time when the

2 record is not to be scaled when we stop talking

3 about the document I handed up because I forgot (o
4 do that during the hearing.

5 THE COURT: So what ar¢ you asking me?

6 MR. BERLIN: We essentially over designated
7 what was under secal. So it is to go back with
8 Mr. Harder's agreement on the specific page and
9 just correct where it should be -- what should be
10 scaled.
11 THE COURT: That's fine.
12 MR. HARDER: You and I can work on that.
13 THE COURT: Idon't have any objection to
14 that.
15 MR. BERLIN: Thank you, Your Honor.
16 THE COURT: And I'll enter an order on Judge
17 Case that has all of his information, and then
18 Teresa will be sending that all to you
19 clectronically. Is that okay?
20 MR. BERLIN: Yes. Thank you very much.
21 MR. HARDER: Thank you, Your Honor.
22 {Proceedings concluded at 12:31 p.m.)
23
24
25
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